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(i) 


QUESTIONS PRESENTED 


| 
1. May a life insurance company which in the past has extended 


premium credit to an insured, retroactively declare a forfeiture of his 
policies for non-payment of premiums, where it negligently held his 
premium checks without presenting them for weeks after the last day that 
he could have made cash payment, redeposited the checks after they were 
once returned unpaid, and continued to send the insured premium and 
dividend notices right up to the time of his death, nearly thrée months 
after the checks were returned unpaid the second time? | 


2. If it was necessary to show prejudice to the insured in addition 
to the above circumstances in order to avoid forfeiture, is not such a 
showing made where the insured had regularly followed the practice of 
ascertaining the checks presented at his bank each day and then depositing 
sufficient funds to pay them but was unable to do so here, having learned 
that the premium checks were re-presented on the afternoon of the day 
that he entered the hospital for major surgery in connection with a fatal 


cancer condition? 


3. Where an insurer has accepted assignments of insurance policies 
to third persons as collateral security and has expressly agreed to notify 
assignees of any intention to forfeit the policies because of excessive loans 
to the insured, is it not also obligated to notify them of its intention to 
forfeit the policies for non-payment of premiums and thus give them an 
opportunity to pay the premiums and avoid forfeiture, especially where it 


is shown that they would have done so if they had been given such notice? 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATUTES, ETC. INVOLVED 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 


ARGUMENT 


I, Appellee Could Not Forfeit The Policies 
In Suit For Alleged Non-Payment Of The 
November And December 1956 Premiums 


A. By Its Entire Course Of Conduct Ap- 
pellee Waived Its Rights To Insist On 
Forfeiture. The Premiums Were 
Paid By Check And The Policies Were 
In Effect When The Insured Died 


Moreover, Because Of Its Own 
Negligent Conduct And The Resulting 
Prejudice To The Insured, Appellee 
Was Estopped To Declare A Forfeiture 
Of The Policies F F 


Appellee's Insistence On Forfeiture Was 
Ineffective In Any Event Because Of Its 
Failure To Warn The Assignees And Give 
Them An Opportunity To Pay The Premiums 


CONCLUSION 


TABLE OF AUTHORITIES CITED 
(a) CASES: 


American Nat, Ins. Co, v, O'Dell (Tex. Civ. eke 
232 S.W. 2d 238 ee et ae) el te . 
Bames v, Union M.F.I. Co., 45N.H.21 . . . 


Berkshire Life Ins. Co. v. White, 95 U.S. App. D.C, 110, 
220 F, 2d 373 ene eee te a Pie) me) Tr is 


Bigelow v. R.K,O. Radio Pictures, 327 U.S. 251 eS te 
Brand v, Erisman, 84 U.S. App. D.C. 194, 172 F, 2d 28 


Clark v. Associated Retail Credit Men, 70 App, D.C, 183, 
105F.2d62 . «© «© «© © © © 8 . 


16, 17, 18, 28, 26, 
| 


(iv) 


TABLE OF AUTHORITIES 


(a) CASES: (Cont'd. ) 


Dieter v, Scott, 110 Vt. 376, 9A. 2d 95 


Dulberg v. Equitable Life Assur. Soc., 277N.Y. 17, 
12 N.E. 2d 554. % . = . e ° és . 


E Igutter v. Mutual R.F. Life Assoc., 52 La, Ann, 1733, 
28 So, 289 Pel he ia eee, he 


Grigsby v. Russell, 222 U.S. 1449. ee 


Guetzkow v. Michigan Mut. Life Ins. Co., 105 Wis. 448, 
81N.W, 652 ° ° ° . . ° ° 


Hamlin v. Simpson, 105 Iowa 125, 74.N. w. 906, 
44-LReAs SOT ce ee Ge er es or. is 


Hammond v. Illinois Bankers L. Ins. Co., 142 Kans. 268, 
5o'p. 20'649) ok er ce ee Ss 


Higgins v. Helmbold, 48 App. D.C. 50 Pee Ne os 


Inter-Ocean Casualty Co. v. Anderson, 245 Ala. 534, 
17$0.24766 . »- 2© © © © 2% * ¢ 


Kallauner v. Central Mut. Ins. Assn., 228 Mo. eee: 546, 
10S.W. 2d 134 = s = e e - : 


Koones v. District of Columbia, 4 Mackey (D.C.) 339 
Lattan v. Royal Ins. Co., 45 N.J.L. (16 Vroom) 453 


McQuillan v. Mut. Reserve Fund Assoc., 112 Wis. 665, 
87 N.W. 1069 eid heey wie -iaro olen oe alan G8 


Manhattan Life Ins. Co. v. Smith, 44 Ohio St. 156, 
5 N.E. 417, 58 Am. Rep. 806 F ° . ° ° 


Missouri Cattle Loan Co. v. Great Southern Life Ins. Co., 
330 Mo. 988, 52S.W. 2d 1 be Se. git ae ae gh eg 29 


New England Mut, Life Ins. Co. v. Clinchfield Coal Corp., 
(C.A. 4th), 9 F. 2d 46 i Sa Msg Wine es ee ree a Paha fet Var nee Ue ate ae 29 


Reeves v. Progressive Life Ins. Co., 85 Ga. APP: 576, 
69S.E, 2d 882 2. -. - . . = . 7 


Rusch v. Hartland Richmond Town Ins. Co., 219 Wis, 560, 
263 N.W. 562 onde Se cca eee kaye nla, ba Oe Ieee ge ; he of 29 


Schmith v. Union Mut. Cas. Co., 216 Iowa 936, 
SAG NGWCSS: cour sr Nee en eae de ER eg Se 18 


Talmadge v. Union Central Life Ins. Co., 315 Ill. App. 623, 
43N.E.2d575 . = : ° . c ° 3 A ° : . . 29, 30 


Veal v. Security Mut. Life Ins. Co., 6 Ga. App. 721, 
SSE Th se x ss SO Se eR Oe eS ‘ SMe Ca 9225-23 


Wendkos v, Scranton Life Ins, Co., 340 Pa. 550, 
17 A, 2d 895 Ps ee ee ee ee é " : 18, 26 


(v) 
TABLE OF AUTHORITIES 


(ob) STATUTES: 


District of Columbia Code (1951 ed.): 
Section 22-1410 
Section 28-1003 
Section 28-1702 
Section 28-1927 


Section 35-705 
Section 35-714 


(c) OTHER AUTHORITIES: 


American Jurisprudence, Vol. 29, “Insurance”: 
Section 799 . .« 6 «© «© «© 
Section 800 . 2. 6 + «© © 


American Law Reports, Annotations: 


122 A. L. R. 385 . 
160 A. L. R, 629 . 
160 A. L, R. 1069 . 


50 A. L, R. 2d 630 . 


Appleman, “Insurance Law and Practice” (1944), 
Vol, 14, sec. 8196 .~ «© «© 2 © 


United States Court of Appeals 


No. 15, 276 
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Vv. 


THE CONNECTICUT MUTUAL LIFE 
INSURANCE COMPANY, 


Appellee. 


en 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is a suit to recover the face value, less certain offsets, of 
two $25, 000 life insurance policies issued by appellee (frequently called 
“the Company" in this brief) to appellant's decedent, Mr. Theodore D. 
Peyser (J.A. 2-4). After a non-jury trial, the District Court (per Judge 
Holtzoff), on April 8, 1959, entered judgment for appellee (J. A. 231). 
Appellant filed notice of appeal on May 6, 1959, (J.A. 231), and the 
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court below subsequently granted extensions to August 3, 1959, for 
filing the record on appeal (J.A. 1, 2). The appeal was docketed in this 
Court on July 28, 1959. The Court's jurisdiction is invoked under 28 
U.S.C. 1291. 


STATEMENT OF THE CASE 


Most of the facts were stipulated by counsel in their opening 
statements (J.A. 8-31). The issue posed by the pleadings and evidence 
was whether the insurance policies in suit had lapsed prior to the death 
of Mr. Peyser, the insured, on June 17, 1957. In an oral ruling from 
the bench (J.A. 118-122, also reported at 172 F. Supp. 195), the trial 
judge held that they had lapsed for non-payment of premiums due 
November 28, 1956, and December 28, 1956, on both policies. 


The two policies, Nos. 1,620,158 and 1,620,159, are identical in 
terms. They were issued July 26, 1954, although they were dated 
May 28, 1954, for policy anniversary purposes and also to secure a 
lower premium rate for Mr. Peyser (J.A. 8, 39). Each policy provided 


for monthly premiums of $257.25, due on the 28th day of each month; 


the high premium rate was due to the fact that Mr. Peyser was not in 
good health at the time the policies were issued (J.A. 9, 123). Addi- 
tionally they provided for a 31 day grace period for premium payments 
(J.A. 126). 


The policies provided for loans up to their accruing cash value, 
and such loans could be made either individually, on application of the 
insured, or automatically from month to month as long as his applica- 
tion for automatic loans remained with the Company unrevoked (J.A. 10, 
25, 54-56, 128-129). ‘The policies could be forfeited for non-payment 
of premiums when due (J.A. 126). They could also be forfeited in the 
event that the total outstanding loans plus interest exceeded current 
cash value - but only after the Company had given any third-party 
assignee 31 days notice of its intention to declare a forfeiture (J.A. 128- 
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129). The policies provided that assignments should not be binding on 
the Company until they had been filed at its home office (J.A. 127). 


Prior to the events in question both policies had been assigned to 
creditors of Mr. Peyser as security for loans and the assignments had 
been filed at appellee's home office. On May 31, 1955, Mr. Peyser had 
assigned policy No. 1,620,158 to his bank, the Security Bank of this city, 
tosecure a debt of $2, 864. 21(J.A. 9-10). At the time of trial the debt had 
been reduced to $400.00 (J.A. 10, 130-134). On September 17, 1956, on 
a form supplied by appellee and described as an "Absolute Assignmen' A 
Mr. Peyser had assigned policy No, 1,620,159 to Mr. Louis E. Spiegler, 
now deceased, as security for a loan of $3,000.00 (J.A. 10, 134,136). 
This assignment had been acknowledged by appellee on September 26, 
1956, (J.A. 136), and apparently again on December 1, 1956. The 
Security Bank and Mr. Spiegler's executors were co-plaintiffs below 
(J.A. 2-4, 8), but they did not appeal from the adverse judgment, 


Prior to November 28, 1956, Mr. Peyser had applied for and 


received automatic premium loans on both policies, and the loan value 
| 


accruing each month was regularly credited towards premiums as they 
came due (J.A. 10, 56). As of October 1956 the total of these loans, ex- 
clusive of interest, aggregated $3,072.12 (J.A. 5) and the additional 
value of the loans credited to the November and December premiums 
brought the total to $3,316.22 (J.A. 3). Mr. Koons, appellee's agent who 
handled Mr. Peyser's insurance matters, regularly informed the 
Security Bank of these loans as they were made, although he had no 
knowledge of the other assignment and therefore did not so inform Mr. 
Spiegler (J.A. 64, 65). 


| 
Appellee's practice respecting premiums and notices in Mr. 


Peyser's case was as follows (see J.A. 11): Approximately 3 to 4 weeks 

before the due date (the 28th of each month) a "first premium notice" 

os A. 150) was sent the insured. If the premium was not paid, a second 
r "final premium notice" (J.A. 149) was sent about the time of the due 
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date; this notice also advised the insured of the 31 day grace period. If 
the grace period expired without payment having been made, approxi- 
mately 3 or 4 days later a "late payment offer” (J.A. 148) was sent, ad- 
vising the insured of an additional 15 day "late payment period” in which 
the policy could be reinstated without new proof of insurability by paying 
the premium in question. This late payment period, while not provided 
for in the policy, had been instituted by appellee in 1956 as a regular 
practice (J.A. 11, 41, 218). Finally, if this period expired, a president's 
letter was generally sent urging the customer to apply for reinstatement, 
including the furnishing of new proof of insurability; but this was not done 
in cases such as Mr. Peyser's where the policy was subject to an auto- 
matic loan (J.A. 15, 31). 


Mr. Peyser customarily paid his premiums during the late pay- 
ment period, occasionally during the grace period. He invariably used 
the full current loan value, as computed for him by Mr. Koons, and paid 
the balance by check; although the very first 1954 premiums had been 
paid partly by check and partly by time note to Mr. Koons (J.A. 11, 40, 
41). The checks were delivered to Mr. Koons personally, who turned 
them over to the'cashier of the Barrett-McElfresh Agency, appellee's 
Washington agency. No receipts were given for the checks in view of the 
automatic premium loan arrangement (J.A. 43). Frequently Mr. Koons 
miscalculated the loan value -- he always overestimated it when this 
happened (J.A. 63) -- and when advised of his mistake by the home office, 
usually three or four weeks later, he would return to Mr. Peyser for a 
supplemental check to make up the difference (J.A. 13, 25-26, 63). By 
this time the 15 day late payment period would have expired. It was also 


clear from the time sequence and from two 1956 premium checks put in 


evidence (J.A. 207, 208) that frequently the main premium checks them- 
selves were not deposited or presented for payment by the Agency until 
after the end of this period. Additionally, from time to time the checks 
would be returned unpaid and the agency would redeposit them again 
‘without consulting Mr. Peyser" (J.A, 27) -- "and this was the routine.” 
(Ibid.) 
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This routine as well as the rest of the above pattern was followed 
in the events which gave rise to this case. On January 3, 1957, Mr. 
Peyser executed and delivered to Mr. Koons two checks for $190.50 each, 
for the balance estimated by Mr. Koons to be owing after crediting the 
loan value on the November 28, 1956, premiums; the late payment period 
had already begun (J.A. 11, 42, 154, 144). Again on February 12, 1957, 
during the late payment period for the December 28, 1956, premiums, 
Mr. Peyser executed and delivered two similar checks for $190.00 each 
for the balance of those premiums; one of the checks was dated Febru- 
ary 12, 1957, and the other was dated February 14, 1957 (J.A. 12, 44, 
143, 146). On February 21, 1957, having learned that he had miscalcu- 
lated the loan values, Mr. Koons returned to Mr. Peyser and secured a 
fifth check in the amount of $23.90, to cover the final balances due on 
these premiums (J.A. 13, 44-45, 147). All of these checks were turned 
over to the agency cashier (J.A, 43). 


However, the checks were not deposited until March 19, 1957, and 
were not presented to the Security Bank for payment until March 21st 
(J.A, 27, 143-147). It is conceded that this delay in presentment was due 
to negligence on the part of appellee (J.A. 87, 118). When presented, the 
February 21, 1957, check was paid; and appellee retained its proceeds 
until June 18, 1957, the day after Mr. Peyser's death, when it sought to 
return those funds on the theory that the policies had lapsed (J.A. 13, 
147, 228). The other checks were returned on March 21, 1957 (J.A. 27). 


Meanwhile, the January 28, 1957, premium date had passed and on 
March 15, 1957 the normal late payment period for those premiums had 
ended. Mr. Koons had been seeking to get Mr. Peyser to pay these 
premiums, advising him of the March 15th deadline. (J.A. 45-46) On 
March 21, Mr. Koons again saw Mr. Peyser and told him of the return 
of the November and December premium checks (J.A. 27, 46). Mr. Koons 
in effect told Mr. Peyser that the November and December premiums, as 


well as the January premiums, would have to be paid before the policies 
could be reinstated (J.A, 46-48). | 
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There were further discussions about reinstatement between the 
two during the next week, through the morning of March 28th (J.A. 47). 
It was on this day that Mr. Peyser, whose health had been bad and fail- 
ing all winter, finally had arranged to go into the hospital for a complete 
examination and possible surgery. He had been postporiing this event 
for some time because of family and other reasons and also because of 
a “fatalistic" feeling that he would not return from the hospital. He was 
to have gone into the hospital in the middle of March but his own commit- 
ments and those of the doctors had pushed the date ahead to March 28th 
(J.A. 92-93). 


On that day, unbeknownst to Mr. Koons and Mr. Peyser, the four 
November and December premium checks were redeposited by the 
Barrett-McElfresh Agency cashier (J.A. 27, 48). Mr. Koons learned of 
this in the afternoon and called Mr. Peyser to tell him. Mr. Peyser 
asked the agent to get the checks back, but Mr. Koons said he couldn't 


(J.A. 48-49). Thereupon Mr. Peyser said he would have to stop payment 
on them and he did so (J.A. 12, 49, 143-146). He entered the hospital 
that day, was operated on for cancer, and one of his kidneys was removed 
(J.A. 93). 


These four premium checks were among eight returned unpaid by 
Mr. Peyser's bank in March 1957 (J.A. 82, 83, 219). Prior to that time, 
since January 1956, there had been "infrequent" occasions of returned 
checks (J.A. 82-83). On January 3 and February 12, 1957, and the days 
immediately following the delivery of the premium checks to Mr. Koons, 
there had been insufficient funds standing in Mr. Peyser's accounts in 
the Security Bank to cover the checks outright (J.A. 81, 82). However, 
Mr. Gunther, the Bank's Vice-President who "personally handled" Mr. 
Peyser's accounts (J.A. 66), testified as to the special arrangements 
between Mr. Peyser and the Bank for paying checks as presented: 


Mr. Peyser had two checking accounts with the Security Bank, one 
in the name of "Theodore D. Peyser" and the other in the name of 
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"Theodore D. Peyser, Special No. 1." (J.A. 68) For years he had 
followed a practice of telephoning the Bank every day to ascertain what 
checks had been presented against his two accounts. Then, generally 
the same day, he would make deposits to cover those checks (J.A. 69, 
72). His accounts showed a continual series of deficit balances/for par- 
ticular days, offset by deposits in sufficient amount to bring the balances 
up to surplus at the end of those days (J.A. 72, 155-191 and 191-206 — 
throughout). This practice developed because of his habit of writing 
checks before making deposits to cover them and also because of the 
Bank's practice of posting daily checks before posting daily deposits; in 
the interim there were technical overdrafts (J.A. 72, 80, 81). | 


Two specific examples of this arrangement were put in evidence 
(J.A. 75), premium checks payable to appellee which were presented on 
February 10, 1956 and September 14, 1956 (J.A. 207, 208). In both 
cases the checks were paid by temporary overdraft but depos its were 
made before nightfall to cover them and rectify the deficit balances (J.A. 
159, 175). Mr. Gunther also testified that if Mr. Peyser drew a check 
against one of his accounts which had insufficient funds to cover, the check 
at the time of presentment, the Bank would pay the check from his other 
account if possible (J.A. 74). 


On April 3, 1957, the Barrett-McElfresh Agency cashier wrote Mr. 
Peyser as follows: "We realize that a mistake has occurred somewhere. 
But unfortunately, the enclosed checks you sent us have been returned by 
the bank marked 'Payment Stopped.' Therefore, your premiums due 
November and December, 1956, will remain upaid. Since these checks 
could not be credited to your premiums . . . your policies lapsed." 
The letter invited him to apply for reinstatement on enclosed forms (J.A. 


153). 


| 

Mr. Koons did not speak to Mr. Peyser from March 28 until May 23, 
‘when Mr. Peyser called the agent to ask if the policies could be reinstated. 
He told Mr. Koons that he had had a kidney removed, and the agent 
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said that fact did not preclude reinstatement but it would be better to 
wait until Mr. Peyser was back at work before applying for reinstate- 
ment (J.A. 49). This May 23rd conversation was the last one between 
Mr. Koons and Mr. Peyser (J.A. 49). After his operation Mr. Peyser 
had gone home. He was confined to his bed and was in a good deal of 
pain. While he was recovering from the physical effects of his opera- 
tion, his general condition was declining rapidly and he was under con- 
stant sedation. He was not told that he had a fatal cancer condition 
(J.A. 98-94). 


Meanwhile,’ appellee had continued to send premium notices to 


Mr. Peyser's office and went on doing so each month through June 1957 
(J.A. 15, 149 and 150 including footnotes). On April 12, 1957, its home 
office recorded new premium loans on his policies (J.A. 220). Appellee 


declared annual dividends of $396.00 for each policy payable on May 28, 
1957, and sent Mr. Peyser dividend memoranda to that effect (J.A. 15, 
151, 152). One dividend memorandum named the Security Bank as the 
dividend payee (J.A. 151) and the other named Louis E. Spiegler as the 
dividend payee (J.A. 152). By the terms of the policies such dividends 
only accrued if the policies were in force on the anniversary date (J.A. 
124),and dividends were available to pay premiums then due (J.A. 125). 


On May 14, 1957, appellee began what it refers to as a "lapse pro- 
cedure" for the policies, based on non-receipt of the January 1957 
premiums (J.A. 110-112). This procedure consisted of circulating 
through various departments of the home office a termination sheet 
(J.A. 223) listing the policies as lapsed (J.A. 114-115). The May 14 
lapse procedure was cancelled on May 27 and that same day a new lapse 
procedure for the policies was begun, based on non-receipt of the Novem- 
ber 1956 premiums (J.A, 115-116). This second procedure was com- 
pleted on June 2 (J.A. 117). 


Mr. Peyser had returned to the hospital on June 1st; he had not 
been to his office (J.A. 93). On June 4th his son went there and then to 
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the Barrett-McElfresh Agency, which informed him that the. policies 
in question had lapsed for non-payment of the November and December 
premiums (J.A. 99). He consulted with Mr. Peyser's brother, Mr. 
Philip Peyser. On June 10, 1957, Philip Peyser executed an application 
for reinstatement of the policies and sent it to the agency with a certified 
check for $800 to cover premiums due and a letter tendering payment of 
all other premiums then due (J.A. 209-212). It was stipulated that Mr. 
Philip Peyser was able to make the payments that he tendered (J.A. 91). 
On June 12th, appellee replied that, in view of the insured's physical 
condition as frankly disclosed in the application, reinstatement would 

not be granted (J.A. 213), and on June 13th the $800 check was returned 
to Philip Peyser (J.A. 212). On June 18, 1957, appellee sought to return 
the proceeds of the February 21st premium check, which it had retained 
until then (J.A. 228). However, on the previous day Mr. Peyser had 

died of cancer. A notice of death was filed with appellee thereafter but 


appellant's claim to the net proceeds of the policy was rejected. | | 


Throughout these events, prior to May 26, 1957, appellee had 
never notified either assignee of the two policies of its intention to 
declare a forfeiture or of its subsequent view that forfeiture had occur- 
red (J.A. 14). On May 26th, appellee did respond to a specific letter by 
Mr. Spiegler inquiring about the amount of insurance in force and 


whether any premiums were unpaid (J.A. 215). Appellee's reply letter 
stated in part (J.A. 216): | 


"| | , Loans were completed to cover the Novem- 
ber and December 1956, monthly premiums based 
on a cash payment received from the insured. 
However, the check (sic) for this cash payment to 
balance the loan was not cleared through the bank 
and the amount of the check was not made good. 
The result is the-policy has lapsed for site a 
of the November 28, 1956, premium . . 


On June 20, 1957, Mr. Spiegler replied as follows: 
"I was rather surprised and shocked at contents of 


your letter of May 28th, concerning the above-named 
policy holder. 
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said that fact did not preclude reinstatement but it would be better to 
wait until Mr. Peyser was back at work before applying for reinstate- 
ment (J.A. 49). This May 23rd conversation was the last one between 
Mr. Koons and Mr. Peyser (J.A. 49). After his operation Mr. Peyser 
had gone home. He was confined to his bed and was in a good deal of 
pain. While he was recovering from the physical effects of his opera- 
tion, his general condition was declining rapidly and he was under con- 
stant sedation. He was not told that he had a fatal cancer condition 
(J.A. 93-94). 


Meanwhile, appellee had continued to send premium notices to 
Mr. Peyser's office and went on doing so each month through June 1957 
(J.A. 15, 149 and 150 including footnotes). On April 12, 1957, its home 
office recorded new premium loans on his policies (J.A. 220). Appellee 
declared annual dividends of $396.00 for each policy payable on May 28, 
1957, and sent Mr. Peyser dividend memoranda to that effect (J.A. 15, 
151, 152). One dividend memorandum named the Security Bank as the 
dividend payee (J.A. 151) and the other named Louis E. Spiegler as the 


dividend payee (J.A. 152). By the terms of the policies such dividends 


only accrued if the policies were in force on the anniversary date (J.A. 
124),and dividends were available to pay premiums then due (J.A. 125). 


On May 14, 1957, appellee began what it refers to as a "lapse pro- 
cedure" for the policies, based on non-receipt of the January 1957 
premiums (J.A. 110-112). This procedure consisted of circulating 
through various departments of the home office a termination sheet 
(J.A. 223) listing the policies as lapsed (J.A. 114-115). The May 14 
lapse procedure was cancelled on May 27 and that same day a new lapse 
procedure for the policies was begun, based on non-receipt of the Novem- 
ber 1956 premiums (J.A, 115-116). This second procedure was com- 
pleted on June 2 (J.A. 117). 


Mr. Peyser had returned to the hospital on June 1st; he had not 
been to his office (J.A. 93). On June 4th his son went there and then to 
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| 
the Barrett-McElfresh Agency, which informed him that the policies 


in question had lapsed for non-payment of the November and December 
premiums (J.A. 99). He consulted with Mr. Peyser's brother, Mr. 

Philip Peyser. On June 10, 1957, Philip Peyser executed an application 
for reinstatement of the policies and sent it to the agency with aicertified 
check for $800 to cover premiums due and a letter tendering payment of 
all other premiums then due (J.A. 209- 212). It was stipulated that Mr. 
Philip Peyser was able to make the payments that he tendered (J. A. 91). 
On June 12th, appellee replied that, in view of the insured's physical 
condition as frankly disclosed in the application, reinstatement would 

not be granted (J.A. 213), and on June 13th the $800 check was returned 
to Philip Peyser (J.A. 212). On June 18, 1957, appellee sought to return 
the proceeds of the February 21st premium check, which it had retained 
until then (J.A. 228). However, on the previous day Mr. Peyser had 

died of cancer. A notice of death was filed with appellee thereafter but 
appellant's claim to the net proceeds of the policy was rejected. 


Throughout these events, prior to May 26, 1957, appellee had 
never notified either assignee of the two policies of its intention to 
declare a forfeiture or of its subsequent view that forfeiture had occur- 
red (J.A. 14). On May 26th, appellee did respond to a specific letter by 
Mr. Spiegler inquiring about the amount of insurance in force and 
whether any premiums were unpaid (J.A. 215). Appellee's reply letter 
stated in part (J.A, 216): 
| 
| | Loans were completed to cover the Novem- 

ber and December 1956, monthly premiums based 
on a cash payment received from the insured. 
However, the check (sic) for this cash payment to 
balance the loan was not cleared through the bank 
and the amount of the check was not made good. 


The result is the policy has lapsed for Donp aaron 
of the November 28, 1956, premium . . 


On June 20, 1957, Mr. Spiegler replied as follows: 
"I was rather surprised and shocked at contents of 


your letter of May 28th, concerning the above-named 
policy holder. 
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"when you wrote me under date of December 1, 1956 
informing me that you would be able to make an 
assignment to me, I took for granted, and I believe 
I was correct in the assumption, that the policy was 
in existence and that I would be notified of any 
change therein and that I would be given an oppor 
tunity to see that the premium was paid up. But I 
never received such notice. Unfortunately, Mr. 
Peyser died within the last several days. 


"My client, as a result of your failure to inform me 

of the status of the policy, may suffer a loss, in 

which event I shall look to the Connecticut Mutual 

Life Insurance Company for reimbursement as I 

relied upon the fact that with no notice from you, 

the policy was still good." 

The Security Bank, which was the other assignee, did not learn of 

the claimed forfeiture until after Mr. Peyser's death (J.A. 67-68). 
When Mr. Gunther was asked what he would have done if he had known 
of the non-payment of any premium, the trial judge sustained an objec- 
tion to the questions as speculative and hypothetical in that there was 
no evidence that the bank knew of the non-payment of any premium or 
that Mr. Peyser had asked it to advance him funds for payments (J.A. 
76, 77). The answers were given under an offer of proof, therefore 
(see J.A. 77-78). Mr. Gunther stated that he would have contacted Mr. 


Peyser to ask him to pay the premium and if Mr. Peyser had not had 
sufficient funds at that time to pay it, "In my discretion, I would have 
made the funds available to pay that premium." (J.A. 78) 


At the close of trial Judge Holtzoff ruled from the bench that the 
policies had lapsed because of non-payment of the November and Decem- 
ber premium checks (J.A. 118-112). He held that appellee's delay in 
depositing the checks until March 1957 was negligence (J.A. 118), but 
that this would not discharge Mr. Peyser as drawer from his obligation 
to pay the checks when presented, unless it could be shown he was 
prejudiced by the delay, as in the case of an intervening bank failure 
(J.A. 119-120). He held that the checks would not have been paid even 
if appellee had presented them promptly because there were insufficient 
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funds in the accounts to meet them, but he held that it was "in oe realm 
of speculation” whether Mr. Peyser would have deposited funds to meet 
them if they had been promptly presented (J.A. 120). He also ruled that 
it was "in the realm of speculation" whether the assignees would have 
paid the premiums if they had been notified that the premiums were due, 
and that there was no obligation on the insurer to send them notices 
(J.A. 121-122). Finally, as to appellee's general course of conduct he 
held that there was no reliance upon it by Mr. Peyser creating an 
estoppel and that, in view of the size of appellee and its complex organi- 
zation, the sending of later premium and dividend notices was too "ambig- 
uous" to constitute a waiver of forfeiture rights by appellee (J.A, 121). 


Thus he rendered judgment for appellee on the merits (J.A. 122, 231). 


This appeal followed. 


STATUTES, ETC. INVOLVED 


There are no statutes or rules directly involved. 


STATEMENT OF POINTS 


1) The trial court erred in dismissing the complaint on the merits. 


| 
2) The trial court erred in holding that the life insurance! policies 
which were the subject of the action lapsed for nonpayment of the premi- 
ums due thereunder in November and December 1956. | 


3) The trial court erred in refusing to hold that, by retaining the 


checks given by the insured for the said November and December 1956 
premiums, defendant accepted said checks as payment, and could not 

thereafter forfeit the policies because of subsequent nonpayment of the 
checks. | 


4) The trial court erred in refusing to find and hold that i the 
defendant had promptly presented the checks given by the insured in 


12 


payment for the November and December premiums, the insured would 
have made deposits sufficient for their payment in accordance with his 
previous established practice. 


5) The trial court erred in holding that defendant was under no 
legal obligation to give notice to the respective assignees of the said 
policies of the nonpayment of premiums under said policies before it 
could validly declare or treat the policies as having lapsed. 


6) The trial court erred in refusing to admit evidence that, if the 
defendant had advised the assignees of the nonpayment of the premiums 
due on the policies assigned to them, they would have made funds avail- 
able for such payments. 


1) The trial court erred in holding that, even though the assignees 
of said policies would have paid or advanced funds for the payment of 
the premiums due thereunder if the defendant had given them notice of 
nonpayment, appellant, Lucille L. Goldheim, Administratrix, could not 


recover on the policies. 


8) The trial court erred in failing to hold that the defendant, by 
retaining part of the November and December premiums until after the 
death of the insured, could not forfeit the policies for nonpayment of 
said November or December premiums. 


9) The trial court erred in refusing to find and hold that the defen- 
dant by its course of conduct in continuing to send notices of premiums 
and a notice of dividends long after nonpayment of the November and 
December premiums and otherwise treating the policies as in full force 
and effect must be deemed to have waived such nonpayment. 


10) The trial court erred in failing to hold that in the light of defen- 


dant's course of conduct the tender of premiums by the insured's 


brother prior to the death of the insured was timely. 


11) The trial court erred in failing to find and hold that the defen- 
dant, by insisting on proof of insurability as a condition precedent to the 
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acceptance of further premiums under the policies, excused the payment 


or tender of payment of such further premiums. 


SUMMARY OF ARGUMENT 


I 

An insurer's right to avoid its life insurance policies for non- 
payment of premiums is one that it may waive or, as a result of its own 
conduct, may be estopped to assert. | 


| 
A. Here, however, appellee's entire course of conduct establishes 


that it accepted Mr. Peyser's checks in full payment of the November 

and December 1956 premiums. It had extended him credit before in this 
manner, taking his checks after the end of the grace period and redeposit- 
ing them still later if they were first returned unpaid, just as it did here. 
The only difference in the case of these premiums is that it negligently 
held the checks for weeks on end and then sought to declare a forfeiture 
when four of them were deposited, returned, redeposited a week later, 


and returned a second time unpaid. However, appellee cashed and re- 
tained, until after Mr. Peyser's death months later, the proceeds of a 
fifth check given for these same premiums. The authorities clearly 
hold that such actions constitute a waiver of forfeiture rights and re- 
quire the insurer to look to the underlying debt represented by the 
checks. See 50 A.L.R. 2d 630. | 


In fact appellee acted accordingly, for it continued to send Mr. 
Peyser new monthly premium notices right up to his death, it recorded 
new premium loans, and it even declared annual dividends on the poli- 
cies three months after it now insists the policies had lapsed. It sought 
to explain this conduct as the result of its own bigness, but this explana- 
tion is as unconvincing on the record as it is unacceptable in principle. 
The simple fact is that appellee retroactively sought to declare a for- 
feiture after its own conduct had barred it from doing so. 
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B. Thus there is no need to reach the question of prejudice to 
Mr. Peyser as a result of appellee's negligent failure to present the 
November and December premium checks for periods exceeding 10 
weeks and 5 weeks respectively. But if that question were decisive, the 


evidence clearly shows that Mr. Peyser had a special arrangement with 


his bank to pay checks when they were presented by making deposits 
the same day to cover them. Thus, the checks would have been paid if 
promptly presented, but when they were actually presented Mr. Peyser 
was in extremely poor health and serious financial straits. Indeed they 
were redeposited on the very day he entered the hospital for surgery in 
connection with his cancer condition, when he had no opportunity to 
cover the checks and was therefore forced to stop payment. It was too 
late for him to seek reinstatement without showing current insurability 
and that, of course, he could not then do. The duty of prompt present- 
ment is one imposed by statute (D.C. Code, sec. 28-1003) and appellee's 
failure in this regard estopped it from claiming forfeiture in view of the 


prejudice to the insured. 


Il 
Prejudice also resulted from appellee's failure to notify the policy 
assignees of its intention to declare the policies forfeited. Both of the 
assignees,if so notified, would have made the payments due in the event 
that Mr. Peyser had been unable to make them. This fact is not specu- 
lative, as the trial judge erroneously held, for the evidence establishing 
it was uncontradicted and unqualified. 


The duty to give such notice to the assignees as a prerequisite to 
declaring forfeiture is confirmed not only by the decided cases in point 
from other jurisdictions but also by related authorities and statutory 
requirements in the District of Columbia itself. Moreover every con- 
sideration of fair dealing and practical business conduct supports the 
rule. Without such notice, the assignee may be deprived of his entire 
security without even the opportunity to avoid that result, despite the 
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insurer's acceptance of the assignment as binding upon it. Appellee's 
failure to give such notice invalidated the attempted forfeiture, particu- 


larly since, if given such notice, the assignees would have paid the pre- 
miums and the policies would clearly have been in force when Mr. Peyser 


died. 


ARGUMENT 
| 
This case divides itself into two major parts: the appellegs con- 
duct vis-a-vis its insured, Mr. Peyser, and its conduct vis-a-vis the 
| 


two assignees of the insurance policies. 


I 


APPELLEE COULD NOT FORFEIT THE POLICIES IN SUIT 

FOR ALLEGED NONPAYMENT OF THE NOVEMBER AND 

DECEMBER 1956 PREMIUMS 

"It is clear that a provision for forfeiture or suspension of an in- 
surance policy for nonpayment of premiums or assessments, or for a 
breach of a condition or warranty, is inserted for the benefit of the in- 
surer, and it may waive such a provision or be estopped to deny its 
breach. No matter how stringent the condition upon which the continued 
enforceability of a contract of insurance is made to depend, the) insurance 
company is under no obligation to enforce it; and it may waive a provision 
after, as well as before, a forfeiture has occurred. . ." 29 Am. Jur., 
Insurance, sec. 800, pp. 605-606. Thus, as Justice Holmes said in 
Grigsby v. Russell, 222 U.S. 149, 

". | . a condition in a policy that it shall be void if 


premiums are not paid when due means only that 
it shall be voidable at the option of the company." 


These principles are directly applicable to this case. 
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A. BY ITS ENTIRE COURSE OF CONDUCT APPELLEE 
WAIVED ITS RIGHT TO INSIST ON FORFEITURE OF 
THE POLICIES. THE PREMIUMS WERE PAID BY 
CHECK AND THE POLICIES WERE IN EFFECT 
WHEN THE INSURED DIED. 


It is abundantly clear on this record that appellee by its conduct 
extended credit to Mr. Peyser for the November and December 1956 
premium payments and it could not therefore claim a forfeiture based 
on failure to pay these premiums. In holding otherwise, the trial court 
committed its major error. No reliance need be placed on isolated 
actions by the insurer; virtually its entire course of conduct is consistent 
only with the conclusion that the policies were in effect on the date of 
Mr. Peyser's death. On the contrary, it is only the isolated actions by 
appellee that supports its contention of forfeiture. 


From the inception of the policies appellee had regularly extended 
credit to Mr. Peyser for premium payments as they came due. Indeed 
the initial premiums had been paid partly by a time note (J.A. 40). There 
were, of course, the repeated premium loans finally converted into auto- 
matic policy loans for each policy. As a result it was continually neces- 


sary to secure supplemental premium checks from Mr. Peyser, well 


after the final date for cash payment had passed, because post-auditing 
of the policy loan values disclosed a further balance owing to the com- 
pany (J.A. 63, 64). 


Even more significant is the fact that appellee had previously 
found it necessary and expedient to redeposit Mr. Peyser's premium 
checks when they had been returned by his bank unpaid. It redeposited 
them without even consulting him -- "and this was the routine” (J.A. 27). 
This routine takes on added significance because Mr. Peyser regularly 
delivered these checks to Mr. Koons during the 15 day "late payment 
period” when normally the policy would have technically lapsed (J.A. 11). 
Necessarily these checks were frequently deposited and even redeposited 
after the end of this period, as indeed were the November and December 
1956 premium checks themselves. In Berkshire Life Ins. Co. v. White, 


17 


95 U.S. App. D.C. 110, 220 F. 2d 373, this Court affirmed the trial court's 
holding that "the acceptance of a premium after the policy had lapsed 

. . where there was no duty on the part of defendant (the insurer) to 
accept further premiums” constituted absolute payment of the premium, 
even though the premium check was later returned unpaid (Appendix 
11A-13A, No. 12,170 in this Court). Indeed that was the necessary 
premise of this Court's own decision on appeal, inasmuch as the insurer 
in that case had only agreed to accept the check conditionally. thepe are 
other parallels between the White case and this one, to be noted below. 


Of course, the very practice of accepting Mr. Peyser's checks for 
premium payments, a practice which appellee had regularly pursued 
without obligation to do so, itself confirmed the conclusion that the checks 
themselves constituted payment, particularly since the checks normally 
were not presented until after the end of the grace period. Retnigreins 
this conclusion is the fact that some of the checks had been bad and yet 
appellee had redeposited them and had never sought to forfeit for that 
reason. See cases Cited in note, 50 A.L.R. 2d 630. But it is not! neces- 
sary to rely on this practice alone, for much more was involved here. 


Concededly it was negligence on the part of appellee to hold the 
November and December premium checks for periods exceeding 10 and 
5 weeks respectively without depositing them (J.A. 87, 118). It is not 
merely a question of prejudice to Mr. Peyser, discharging him from the 
obligation of the checks (D.C. Code 1951, 28-1003); although, as will be 
shown below, the checks would have been paid if they had been promptly 
presented. It is also clear that by thus retaining these checks appellee 
extended to Mr. Peyser credit for the premiums for which they were 
issued, whether the checks were ultimately honored or not. It is the 
same as if the insurer voluntarily accepted a note (see, e.g., Reeves v. 
Progressive Life Ins. Co., 85 Ga. App. 576, 69 S.E. 2d 882) or a post- 
dated check (see, e.g. cases in note 50 A.L.R. 2d 630 at 639, 658 ff.); in 


either event it has extended credit and cannot later declare a forfeiture 


simply because the instrument is returned unpaid when finally presented. 
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See, e.g. Schmith v. Union Mut. Cas. Co., 216 Iowa 936, 247 N.W. 655; 
American Nat. Ins. Co. v. O'Dell (Tex. Civ. App.), 232 S.W. 2d 238. 


This is true a fortiori when the check is actually dishonored at 
presentment. The cases so holding are numerous. See, e.g. Dulberg v. 
Equitable Life Assur. Soc., 277 N.Y. 17, 12 N.E. 2d 554, and Wendkos 
v. Scranton L. Ins. Co., 340 Pa. 550, 17 A. 2d 895. Indeed, in Berkshire 
Life Ins. Co. v. White, 95 U.S. App. D.C. 110, 220 F. 2d 373, it was a 
major factor in the trial court's judgment that the check was not de- 
livered until 4 days after date and was not presented until 11 days after 
date (App. 11A-13A in No. 12, 170). In no sense do such cases depend 
upon the checks being drawn by third persons, as the trial court sug- 
gested (J.A. 120). The White case did not involve that factor; the check 
in Dulberg was drawn by the daughter and wife of the insured at his 
request; and in Wendkos the court actually cited for its ruling a series 
of earlier decisions involving checks drawn by the debtor and added, 
“The fact that the check was that of a third party does not alter the 
rule . . .” (340 Pa. 550, 553, 17 A. 2d 895, 897, emphasis supplied). 


Further, since the rule is the same even where the checks are 
honored (see above), though after the premium due date, the trial court 
also erred in holding that prejudice must be shown, such as an inter- 
vening bank failure. While there was in fact prejudice here, the simple 
rule for which the above authorities stand is that the insurer may not 
declare a forfeiture because of non-payment of a check when it is not 
promptly presented. It has by its own action accepted the check as un- 
conditional payment. Moreover, the delays in presentment in the above 


cases did not approach those shown here; mere days were involved. 


But appellee went still further and redeposited the checks after 
their initial non-payment. More, it did so after holding them another 
7 days (J.A. 27) and without notifying Mr. Peyser of its intention to 
present them again. It thus showed its intention to insist on payment of 
the underlying debt embodied in the checks. It could not thereafter 
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reverse its course and insist upon cash payment or forfeiture. The 
leading case so holding is Veal v. Mutual Security L. Ins. Co., 6 Ga. 
App. 721, 724, 65 S.E. 714, 716 where the court said: 


"In case there is no pre-existing debt, and the trans- 
action between the parties is one that would other- 
wise be on a cash basis, and one party tenders a 
check and the other takes it and retains it, even 
after notice of dishonor, the necessary legal effect 
is that the check is held in lieu of cash." | 

There the check was initially held by the insurer 6 days, and when 

returned unpaid, it was redeposited, at the request of the insured, 4 

days later. Referring to this fact the court pointedly asked (Id., 6 Ga, 


App. at 725, 65 S.E. at 716): 
| 
"How could the company consistently retain this 
liability against him, and still insist that his policy 
was void because the premium had not been paid in 
cash?" 


And it answered the question as follows (Id., 6 Ga. App. at 726, 65 S.E. 
at 716): 


"It is plain from the correspondence that the com- 
pany, through its cashier, even after the policy 
otherwise would have been lapsed, was treating the 
check as a valid enforceable liability against the 
insured. Having done so, the company's redress 
thereafter was by a suit on the check or by holding 
it as a charge against the proceeds of the policy, 
and not by treating the policy as lapsed." 


In Kallauner v. Central Mut. Ins. Assn., 228 Mo. App. 546; 550, 
70 S.W. 2d 134, 136; the court said: 
"Defendant could not insist upon payment of the 
checks and at the same time say the policies had 


been forfeited for their nonpayment and remained 
forfeited." 


See also Inter-Ocean Casualty Co. v. Anderson, 245 Ala. 534, 17 

So. 2d 766, and Hammond v. Dlinois Bankers L. Assoc. Co., 142 Kans. 

268, 52 P. 2d 649. The language which the court in the Hammond case 
| 
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used to describe such inconsistent conduct by way of analogy is notable, 
for it perfectly describes another element of appellee's conduct in this 
case (142 Kans. 268, 272, 52 P. 2d 649, 651): 
"It is much the same as though payment had been 

made by two checks -- one good and one bad. No 

one would argue that the company could keep the 

money it received on the good check and at the 

same time cancel the policy.” 

Yet that is precisely what appellee did here. A fifth check given 
in payment for the November and December 1956 premiums was in fact 
cashed and appellee retained the proceeds until after the death of the in- 
sured and then sought to return this money (J.A. 228). The insured in 
American Nat. Ins. Co. v. O'Dell (Tex. Civ. App.) 232 S.W. 2d 238 sought 
to hold a premium check after it had notified the insured that the policy 
had lapsed. Its right to lapse the policy was rejected by the court. 


Finally, of course, the appellee's prior pattern of repeatedly ex- 
tending credit for premiums due, and its actions with respect to these 
premiums, were merely of a piece with its subsequent course of conduct. 
On April 17, 1957 it recorded new automatic premium loans to Mr. Pey- 
ser (J.A. 220). On May 28, 1957, it issued an annual dividend on each 
policy and sent him dividend memoranda (J.A. 151, 152). Throughout 
this period from March to June, 1957 it continued to send Mr. Peyser 
initial and final notices of premiums then coming due (J.A. 149, 150 in- 
cluding footnotes). (His failure to pay these premiums was, of course, 
due to the fact that appellee's Washington agency had erroneously in- 
formed him that the policies were lapsed. ". . . The general rule is 
that the wrongful termination of aW insurance contract by the insured 
excuses further tender of premiums or assessments by the insured." 
160 A.L.R. 629. See also Guetzkow v. Michigan Mut. Life Ins. Co. 

105 Wis. 448, 81 N.W. 652, and cases cited in earlier annotation, 122 
A.L.R. 385). Thus, appellee itself treated the policies as being in effect 


until May 27, 1957, when it undertook to record them as lapsed on its 
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oftice records because of non-payment of the November and December 


premiums. Yet if the policies had lapsed, no portion of the dividend 
was owing on the anniversary date of May 28, 1957 (J.A. 124-125). 
Those dividends were more than ample to keep the policies in effect 


until Mr. Peyser's death. 


Appellee sought to avoid the effect of this course of condu¢t on 
two theories. First, it pointed to Mr. Peyser's conversation with the 
Washington, D. C. agency after March 15, 1957, discussing the possi- 
bility of reinstatement. But the fact that Mr. Peyser, under exceedingly 
exacerbated circumstances,may have been misled into believing that 
appellee could lapse the policies, and that it had done so, can hardly 
help the insurer, which by its own conduct had waived all right to for- 
feit. The effect would be to compound negligence with deception, how- 
ever unintended -- all to the advantage of the wrongdoer. The District 
of Columbia Code (1951), Section 35-714, explicitly forbids misrepre- 
sentations "tending to induce a policyholder in any company to lapse, 
forfeit, or surrender his insurance." Since the policy was still ln effect 
and the premiums had been paid by check, it was of no avail to tell Mr. 
Peyser the contrary except to release him from tendering further pay- 


ments which he knew the company would refuse unless he met the im- 
possible requirement of showing current insurability. See the cases 
cited at 122 A.L.R. 385 and 160 A.L.R. 629, supra. 


Appellee also contended that its very size and complex organiza- 
tion excused it from the effects of this conduct, since it was for| this 
reason that not all offices were informed of the "lapse." First of all 
the evidence belies this in large part, for it was not until May 27, 1957 
that any person in appellee's home office officially insisted upon lapse 
for non-payment of the November and December 1956 premiums. ? 


: The company had previously commenced a "lapse procedure" as of May 14, 
1957, based on supposed nonpayment of the January 1957 premiums. However, 
this was abandoned and the Company has never since taken any other action to forfeit 
the policies for nonpayment of the January premiums. Moreover, the judgment 
of the court below is based solely on the non-payment of the November and 
December 1956 premiums. See J.A. 119. | 
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Plainly until then the company wholeheartedly believed those premiums 
had been paid, as indeed they had been. 


Secondly, appellee may not make a virtue of the vices which its 
own success has produced; indeed, bigness and a high degree of organi- 
zation are normally claimed as powerful agents for superior efficiency 
and service by insurers. Here, however, it is suggested that if the in- 
surer is large enough its right hand may be excused from knowing what 
its left hand is doing. Presumably if Mr. Peyser had in fact paid the 
later premiums the company's treasurer might have retained the funds 
for months, unaware that another office considered the policies dead. 


Or the company might sell a policy but refuse to honor it because another 


section had no notice of the sale and therefore refunded premium checks 


as they were received. Such problems, born of appellee's successful 
growth, cannot be,cast upon Mr. Peyser or his estate, however. Other- 
wise, they would simply abolish the doctrines of waiver and estoppel in 
the case of large insurers. 


Under the Guetzkow case, supra, and others cited at 122 A.L.R. 
385, and 160 A.L.R. 629, this conduct on the part of appellee by itself 
would have constituted a waiver of forfeiture rights; but on the record of 
this case it was merely part of a larger pattern establishing beyond dis- 
pute that a waiver had occurred. Appellee could not later change its 
mind and claim a'retroactive forfeiture because it then found it advan- 
tageous to do so. ' Not the slightest inequity results from this conclusion, 
as the Court pointed out in Veal v. Security Mut. Life Ins. Co., supra, 
6 Ga. App. 721, 725, 65 S.E. 714, 716: 
"We fully recognize that from the very nature of the 
transaction insurance companies must have the 
right to insist upon the prompt payment of premi- 
ums, and, if they desire to do so, to insist that they 
be paid in cash. . . On the other hand, we recog- 
nize that well-managed insurance companies do not 
depend to any large extent upon forfeitures and 


lapses for the successful operation of their business; 
that it is frequently to their advantage to waive for- 
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feitures and to make advances to their policy 
holders in order to discourage the discontinuance 
of the payment of premiums... .” 

It was unquestionably for its own advantage that appellee's policies 
did not require cash payment of premiums; that it permitted automatic 
premium loans; that, in addition to the required grace period, it allowed 
the insured an additional "late payment" period in which no new proof of 
insurability was required; and that it repeatedly extended credit to Mr. 
Peyser, including the redeposit of his checks if they were not paid on 
first presentment. No one seriously supposes that these were mere acts 
of charity. And it was for the same reason that appellee accepted Mr. 
Peyser's checks as full payment of the November and December 1956 
premiums, even redepositing them when they were returned unpaid, and 
then continued to treat his policies as being in force even when those 
checks were still not honored. The consideration, as the Veal case 
pointed out, was the expectation of continued and very substantial premi- 
um payments.” It is not a valid ground for releasing appellee from these 
acts simply because it later changed its mind and saw its advantage else- 
where. The trial court erred in holding otherwise. | 


MOREOVER, BECAUSE OF ITS OWN NEGLIGENT 
CONDUCT AND THE RESULTING PREJUDICE TO 
THE INSURED, APPELLEE WAS ESTOPPED TO 
DECLARE A FORFEITURE OF THE POLICIES IN 
SUIT 


Because of the foregoing we believe it is unnecessary for the Court 


to reach the question of the prejudice to Mr. Peyser and his assignees 
| 


resulting from appellee's conduct, just as this Court found it unnecessary 
to reach any such issue in Berkshire Life Insurance Co. v. White, supra, 
95 U.S. App. D.C. 110, 210 F. 2d 373. Moreover, the distinction between 


2 Of course, appellant concedes that the amount of the November 1956 and sub- 
sequent premiums plus the total outstanding policy and premium loans are owing 
to appellee as an offset against the face value of the policies in suit. The com- 
plaint took account of these offsets (J .A. 204). See Conclusion, below. | 
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waiver and estoppel in cases such as these is frequently a purely 
technical one. See 29 Am. Jur., Insurance, sec. 799, pp. 603-604. For 
example, commonly the issue of waiver arises because the premium 
check is returned unpaid after the time has passed in which the pre- 
mium could be paid by cash. That is true here, of course, and it is a 
decisive fact. However, in this case the elements of estoppel were 
clearly shown. 


Thus, if one reaches the question of prejudice, it seems clear that 
the trial judge's specific rulings were not only erroneous but mutually 
inconsistent. He held that even if promptly presented the November 
and December 1956 premium checks would not have been honored be- 
cause of insufficient funds; yet in the next breath he discounted as 
speculative the uncontradicted evidence that Mr. Peyser had had a 
special arrangement with his bank for meeting checks exceeding the 
daily balance in his account (J.A. 120). Such an arrangement, like an 
arrangement for paying by overdraft, has been repeatedly held to re- 
quire that the payee of the check make prompt presentment of the check, 
regardless of the state of the account on which it is drawn, or else the 
drawer will be discharged. See, e.g. Hamlin v. Simpson, 105 Towa 125, 
74 N.W. 906, 44 L.R.A. 397, and other cases cited at 160 A.L.R. 1069, 
1077, 1078. 


There is, of course, no suggestion that appellee held the checks 
because it believed that they would not have been paid if presented 
promptly; its conduct was concededly negligent (J.A. 87, 118). Thus it 
was surely wrong to disregard the uncontradicted evidence that for 
years Mr. Peyser had been in the habit of telephoning his bank virtually . 
every day to ascertain what checks had been presented and then, 
generally before nightfall, depositing sufficient funds to meet them 
(J.A. 72, 73, 83). 


It was doubly wrong to disregard this evidence because it ex- 


plained the vast majority of the deficit balances in Mr. Peyser's account, 
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particularly since the trial judge did rely on these entries in holding 


the checks would have been dishonored for insufficient funds (J A. 120). 
Mr. Gunther, the Security Bank's vice president who “personally 
handled" Mr. Peyser's account (J.A. 66), explained that these entries 
were due to the fact that the bank posted daily checks before daily 
deposits and if the checks exceeded the balance as of the start of the 
day, a deficit entry in the balance occurred. However, when funds to 
cover the checks were deposited that same day, a closing balance for 
the day reflected the readjustment (J.A. 72, 73, 79). The account 
sheets put in evidence corroborated this testimony, reflecting an almost 


constant stream of deficit balances corrected before the end of the 
same day by a deposit bringing the balance back to surplus. Two 
specific examples of premium checks dated January 26, 1956 and Sep- 
tember 11, 1956 and presented on February 15, 1956 and September 14, 
1956, respectively, were also put in evidence (J.A. 75, 207, 208). In 
each case funds were deposited to meet the check on the day it was 


presented (J.A. 160, 175). | 


The prejudice to the insured from appellee's failure to exbrcise 
due diligence in presenting the premium checks in question here was 
pointed up by the fact that the checks were actually presented at atime 
when his health and finances had materially deteriorated. Thus, 
whereas Mr. Gunther said that only infrequently had Mr. Peyser's 
checks been returned unpaid since January 1956, in March 1957 alone 
some 8 checks, including the 4 premium checks, were so returned. 
Appellee deposited the checks a. second time, however, without any 
prior notice to Mr. Peyser -- after holding them a full week. This was 
done on March 28, 1957, the very day on which Mr. Peyser entered the 
hospital for major surgery in connection with his fatal cancer conauon: 
He did not learn about the redepositing of the checks until that after- 
noon (J.A. 49), when it was obviously impossible for him to do more 
than stop payment. Nor could he have shown the insurability necessary 


to reinstate policies after that. 
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Long ago it was held in this jurisdiction that such presentment 
must be within 24 hours if the parties and bank are in the same city, 
Koones v. District of Columbia, 4 Mackey (D. C.) 339, 341. As the 
negligent party appellant bore the risk of whatever uncertainty its own 
wrong-doing created. See, e.g. Bigelow v. RKO Radio Pictures, 327 
U.S. 251, 265. It particularly bore the burden of showing that the checks 
would not have been honored if promptly presented. It did not sustain 
this burden, especially as it is not to be presumed that a reputable 


lawyer such as decedent was guilty of false and criminal uttering when 
he delivered these checks to Mr. Koons. (See D.C. Code (1951), sec. 
22-1410). It was the less likely because Mr. Peyser knew that he was 
in failing health and must soon enter the hospital (J.A. 92, 93); he would 
not cavalierly destroy the value of the policies for which he had paid 


such heavy premiums (J.A. 9). 


On the contrary, it was appellee's own negligence which neces- 
sitated the ultimate return of the checks unpaid. It cannot take advan- 
tage of that fact, as is shown by cases such as Dulberg v. Equitable 
Life Assur. Soc., 277 N.Y. 17, 12 N.E. 2d 554 and Wendkos v. Scranton 
E. Ins. Co., 340 Pa. 550, 17A. 2d 895. It bears repeating that those 
cases involve much shorter delays in presentment than this case does. 
They also demonstrate, as we have previously shown, the error in the 
trial judge's basic premise that decedent was required to hold himself 
ready to pay theichecks whenever appellee chose to present them, or 
else risk forfeiture (sec. J.A. 119, 12D; see also J.A. 70). The District 
of Columbia Code, sec. 28-1003, rejects that view. 


In this aspect, too, the case bears a strong similarity to Berk- 
shire Life Insurance Co. v. White, 95 U.S. App. D.C. 110, 220 F. 2d 373, 
where payment of the previous check was stopped because it was not 
presented until the day of the insured's death. On March 28, 1957, the 
day the premium checks were re-presented, after an unexplained delay 
of one week, Mr. Peyser was about to enter the hospital. That afternoon 
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| 
he had no opportunity to follow his usual practice of making a deposit to 
cover the checks. Therefore, he had no alternative but to stop payment 
of them. As in the White case, the company must bear the consequences 
| 


which resulted from its own delay in making presentment. 


There was a second inconsistency in the trial judge's rulings. He 
held that it was speculative whether the assignees would have paid the 
premiums even if they had been aware that appellee contemplated for- 
feiture unless the checks were paid(J.A. 121). Yet, he had previously 
excluded evidence that in those very circumstances the Security Bank, 
one of the assignees, would have provided the necessary funds for pay- 
ment of the premiums (J.A. 76-78). (Moreover, Mr. Spiegler's letter 
to appellee of June 20, 1957, clearly indicates that he would have) paid the 
premiums had he been notified that they were unpaid (J.A. 217); and it 
was stipulated that he would have been able to make the payment (J. A. 97)). 
Since these errors relate to the more general question of appellee's duties 


to the assignees, we turn now to that question. 


II 
APPELLEE'S INSISTENCE ON FOREFEITURE WAS 
INEFFECTIVE IN ANY EVENT BECAUSE OF ITS 
FAILURE TO WARN THE ASSIGNEES AND GIVE 
THEM AN OPPORTUNITY TO PAY THE PREMIUMS 
Each of the policies in this case had been assigned and the jassign- 
ments had been acknowledged by appellee. The policies specifically 


recognized the insured's right to assign them and provided that they 


should be binding on the insurer once filed at its home office (J A. 127). 
Elsewhere the policies further recognized the assignee's interest by 
providing that although the insurer could avoid the policies in the event 
policy loans plus interest exceed their cash value, it could not do so 


without giving 31 days' notice to any assignee of the policies (J. | A. 129). 


This provision was obviously intended to give the assignee an opportunity, 
| 


prior to forfeiture, to protect its interest in the policy. 
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Was not the company also obligated to notify the assignees of its 
intention to forfeit for non-payment of premiums? The trial judge held 
that it was not. Appellant submits that it was, for it surely made no 
difference to the assignees on what ground their interests were for- 
feited; what they wanted and expected was the right to prevent forfeiture, 
and particularly so since the policies provided no cash value but only 
death benefits. Moreover, while the question has never been decided in 
any reported District of Columbia case, the duty of notice is one imposed 
by general legal principles: 

"Under the prevailing rule . . . it appears that an 
assignee is entitled to notice, particularly where 
such assignment was made with the insurer's con- 
sent, it had agreed to give notice, or where such 
notice is required by statute." 

Appleman, Insurance Law and Practice 
(1944), Vol. 14, sec. 8196, p. 608. 

It is to be noted that the first of the enumerated conditions, the 
consent of the insurer, was present here and it was this very consent 
(see J.A. 138) which Mr. Spiegler later cited to appellee: ". . . I took 
for granted, and I believe I was correct in the assumption, that the policy 
was in existence ‘and that I would be notified of any change therein and 
that I would be given an opportunity to see that the premium was paid up. 
But I never received such notice." (J.A. 217) The extent to which Mr. 
Spiegler was misled by appellee's failure to notify him is dramatically 
pointed up by the time sequence. The assignment was acknowledged by 
appellee in 1956 (J.A. 136, 217);° the January 3, 1957, checks given by 
Mr. Peyser in payment of the November 1956 premium were not deposited 
by appellee until March 19, 1957, well after Mr. Spiegler might have 
safely paid the premium himself; and it was not until May 26, 1957, in 
response to a specific inquiry by Mr. Spiegler (J.A. 215), that appellee 


8 The Spiegler letter of June 20, 1957 (J.A. 217) refers to an acknowledgment 
dated December 1,| 1956 (compare J. A. 136) which came after the time appellee 
subsequently claimed the policy had lapsed! 
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notified him that the policy had "lapsed" for non-payment of the Novem- 
ber 1956 premium. (J.A. 216)! Yet on December 1, 1956 it had evi- 
dently written Mr. Spiegler confirming the assignment (J.A. 217; see 
footnote 3, above). . . 


As seen, the requirement of notice to assignees is the prevailing 
rule in those jurisdictions that have considered the question. See 
Barnes v. Union M. F. Ins. Co., 45 N.H. 21; McQuillan v. Mut. Reserve 
Fund Assoc., 112 Wis. 665, 87 N.W. 1069; Rusch v. Hartland Richmond 
Town Ins. Co., 219 Wis. 560, 263 N.W. 562; Missouri Cattle Loan Co. v. 
Great Southern Life Ins. Co., 330 Mo. 988, 52 S.W. 2d 1; New England 
Mut. Life Ins. Co. v. Clinchfield Coal Corp. (C.A. 4th), 9 F. 2446. In 
the Barnes case, where the policy was assigned as collateral security, 
the court said (45 N.H. 21, 27): | 

"The condition of an assignee, to whom the policy 
was confirmed by the directors, would be essen- 
tially different and worse than that of the original 
assured, if the risk of the company could be 
terminated, and his security destroyed by an 
assessment against his assignor, and notice given | 
to him when he may have little or no interest, and 
a demand of payment of him, of which the assignee 
can have no knowledge. A construction like this 
would defeat the whole object of the assignment, 
and seems to us entirely inadmissible." 

See also the McQuillan case, supra, 112 Wis. at 673, 674, 87 N.W. 
at 1071. And in related cases, based on the same underlying rule that 
the insured must give notice of its intent.to forfeit to those most inter- 
ested in preserving the policy, courts have required that such notice be 
given to the insured's ex-wife as primary beneficiary where it was known 
that she would no longer see premium notices sent to the insured 
(Talmadge v. Union Central Life Ins. Co., 315 Ill. App. 623, 43 N.E. 2d 
575; see also Manhattan Life Ins. Co. v. Smith, 44 Ohio St. 156, 5 NE. 

| 
417, 58 Am. Rep. 806), and to mortgagee under a fire insurance! policy 


which predated the so-called "standard mortgagee clause" (Lattan v. 
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Royal Ins. Co., 45 N.J.L. (16 Vroom) 453, 459): "So far as the interest of 
the mortgagee is concerned, cancellation of the policy without notice to 
him would be unavailing." Such clauses, now the rule, as well as the 
statutes enacted by some states (see, e.g. Elgutter v. Mutual R.F. Life 
Assoc., 52 La. Ann. 1733, 28 So. 289),simply give further evidence of 
this basic policy. 


It does not diminish the assignee's rights or interest in preserving 
the policies to note that in this case Mr. Peyser also retained a very 
substantial interest. The company knew that the policies had no cash 
value and that the entire interest of the assignees was in their death 
benefits. The assignees were thus virtually indistinguishable from those 


persons whom the law deems absolute assignees by virtue of the fact that 


the debt for which the contract is assigned exceeds the sum that can be 


realized during the life of the contract. (See, e.g., Dieter v. Scott, 110 Vt. 
376, 384, 9A. 2d 95, 98 and cases there cited). Moreover the form of 
assignment used ‘in Mr. Spiegler's case and furnished by appellee is 
absolute (J.A. 134-136). 


This Court has explicitly recognized the fact that the assignee of a 
life insurance policy assumes the rights and privileges of his assignor. 
See Brand v. Erisman, 84 U.S. App. D.C. 194, 172 F. 2d 28, and Higgins v. 
Helmbold, 48 App. D.C. 50. 


It should be noted too that of all the classes of persons who can have 
an insurable interest in the life of another person assignees for security 
are those least likely to be regularly and naturally informed by the in- 
sured of the status of the policy. They have the most vital interest, there- 
fore, in receiving notice from the insurer of any contemplated forfeiture, 


as did the separated wives in the Talmadge and Smith cases cited above. 


So, "if we are in one of the ‘open spaces’ in the law in this jurisdic - 
tion” (Clark v. Associated Retail Credit Men, 70 App. D.C. 183, 185, 
105 F. 2d 63, 64), there is little doubt about how the space should be 


filled, we submit. Insurance forfeitures are strongly disfavored. Our 
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local statutes spell out in detail minimum non-forfeiture rights (D.C. 
Code (1951) sec. 35-705) and, most pointedly, they forbid any insurer, 
officer, broker, or agent to "make any misrepresentation to any person 
insured in any company for the purpose of inducing or tending to! induce 
a policyholder in any company to lapse, forfeit, or surrender his insur- 
ance." (Id., sec. 35-714). No such active misrepresentation is charged 
here, but certainly appellee's failure to inform the assignees of its intent 
to declare a forfeiture -- particularly after it had consistently advised 
them of loans against the policy -- was misleading in a high degree. 
They literally were lulled into a false sense of security. 


The last-quoted statute, sec. 35-714, reflects a strong Congres- 


sional policy of protecting life insurance policies against forfeiture asa 
result of the conduct of the insurer or its agent. Other District lof Colum- 
bia Statutes collaterally support the rule of notice to the assignee. The 
Warehouse Receipts Act, D.C. Code (1951) 28-1927 requires notice to 
"any other person known by the warehouseman to claim an interest in the 
goods" before he can satisfy his lien, and the Bulk Sales Law, Id., sec. 
28-1702, requires notice to all creditors of the vendor prior to ¢om- 
pletion of the sale. Thus, if assignees of life insurance policies can be 
deprived of their security without prior notice, they are unique among 

the classes of assignees in that respect. | 


The trial judge held that it was in "the realm of speculatign" 
whether the assignees would have paid the due premiums if notified that 
the Company intended to declare forfeitures (J.A. 121). We submit that 
this is really beside the point since the Company's duty to notify them 
was an absolute prerequisite to proceeding with forfeiture. However, it 
has been shown that Mr. Gunther of the Security Bank testified unequi- 
vocally that the Bank would have paid the premiums if it had received 
notice and Mr. Peyser had been unable to make the payments (JLA. 78). 
Mr. Spiegler's letter of June 20, 1957 (J.A. 217) shows that he would 
have done so too. In the circumstances that appellee did not in fact give 
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such notice to the assignees the evidence of what they would have done 
upon receiving such notice was necessarily in the subjunctive voice. 
This did not make’ it speculative or uncertain, however, for it stood 
absolutely free of ‘contradiction or qualification. Moreover, when preju- 
dice is claimed, as a result of the failure to receive notice which ought 
to have been given, it certainly cannot be "speculation" to show what 
would have happened if notice had been given. Here too the insurer bears 


the risk of the uncertainty created by its own wrongful omission. 


Thus, had the assignees been given notice and the opportunity to 


pay the premiums, they would have done so. Had they done so, the 
policies would have been in force at Mr. Peyser's death, regardless of 
the matters discussed in Part I of this brief. In the light of its practices, 
all the Company had to do to meet its duty to the assignees was to send 
each of them a copy of the "late payment offer" (see J.A. 148) which it 
mailed to Mr. Peyser. As a matter of fair dealing it was required to do 
no less. After accepting the assignments as binding upon it, appellee 
could not completely ignore the assignees. We submit that the failure to 
give such notice nullified any attempted forfeiture, on elementary prin- 
ciples of estoppel and public policy, and that appellant is therefore en- 
titled to recover the face value of the policies, less the accrued loan 
value and premiums owing to appellee. 


CONCLUSION 


By reason of the foregoing, appellant submits that this Court 
should reverse the judgment of the District Court and enter judgment for 
appellant in the amount of $44,168.38, being the face value of the policies 
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in suit less the accrued loan value and the net premiums owing as of the 
| 


date of decedent's death, or alternatively the Court should remand the 
case to the District Court with instructions to enter judgment for appel- 


lant in that amount. 
| 
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STATEMENT OF QUESTION PRESENTED 


In the opinion of appellee, the question presented is whether 
this Court should upset the determination ofthe trial court that the two 


policies involved herein lapsed for non-payment of premiums due on the 


28th day of each month, and that appellee was not precluded by waiver or 


estoppel from asserting such lapse, where the evidence established: 

(1) that the insured died on June 17, 1957; (2) that he never attempted 

to pay any of the premiums falling due after December 28, 1956; (3) 

that he gave checks for the November and December, 1956, premiums 
without at any point having sufficient funds in the bank to cover. such checks; 
(4) that after such checks were dishonored, he ordered the bank to stop 
payment on them when they were redeposited; (5) that he was repeatedly 
informed of the impending and actual lapse of the policies; (6) that he was 
repeatedly informed of the impending and actual expiration of the period 
within which reinstatement of the policies would be possible without evidence 
of insurability; (7) that he repeatedly acknowledged his understanding of the 
impending and actual lapse of the policies; (8) that he repeatedly acknowledged 
his understanding of the impending and actual expiration of the period for 
reinstatement without evidence of insurability; and (9) that after acknowledging 
that the policies had lapsed, he discussed with appellee's agent the possi- 


bility of furnishing evidence of insurability and reinstating'the policies. 
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| 
COUNTERSTATEMENT OF THE CASE | 
| 


The premiums for the policies in suit were due on the 28th 
day of each month. The last checks of value which Peyser, the in- 
sured, delivered to appellee covered the monthly premiums due October 


28, 1956. His checks for the premiums due November 28: 


«Ze 


December 28 were first dishonored, and, when redeposited, payment 
on those checks was stopped by Peyser. At no point did Peyser even 
attempt to pay any succeeding premiums. He died on June 17, 1957. 
This action,brought by appellant, the administratrix of 
Peyser's beneficiary-estate, is to recover the face amount of the 
policies less the amounts of loans on the policies made to Peyser by the 
appellee. The court below upheld appellee's claim of lapse for non- 
payment of premiums. Under the terms of the policies, appellee 
was obligated upon lapse of either of the policies to grant participating 
paid-up insurance in the amount that the cash value would purchase as 
a net single premium. Because, as of the date of lapse, Peyser had 
exhausted the cash value of both policies through continual policy and 
premium loans, appellee now has no liability whatever to appellant. 
As noted by appellant, Peyser customarily tendered pay- 


ment for his premiums during the period covered by the Late Payment 


Offer. After the 28th of the month, a grace period afforded thirty-one 


days for payment to avoid lapse. Upon the expiration of this grace period 
without payment, the policies lapsed by their terms. They could be re- 
instated within three years upon payment of premium arrears with in- 
terest and the furnishing of evidence of insurability satisfactory to appellee. 
(J.A., 126-127). As amatter of practice, however, appellee made a 


Late Payment Offer which allowed the insured fifteen days after the grace 


As 


period in which to reinstate his policies by paying premiums without 
the need of evidence of insurability. (J.A., 148). 
The grace period for the premiums due January 28, 1957, 
expired on February 28. Koons, appellee's agent who always collected 
premiums from Peyser, visited Peyser at least three times Yetween 
February 12 and February 28 to collect the January premise On 


these occasions, Koons repeatedly told Peyser that the grace/period was 


running out and the policies would lapse if payment was not made by 


February 28. (J.A., 58). 
The Late Payment Offer for the January premiums, allow- 
ing reinstatement without evidence of insurability, expired on March 


15, 1957. Koons visited Peyser at least three times between February 


28 and March 15. On each call, he told Peyser that the policies had 
lapsed for non-payment of the January premiums, but that they could be 


reinstated by March 15 without the necessity of completing Agent's Form 


| 
67. He gave Peyser a copy of this form, asking him "if he could sign 
| 


that with impunity; and he said he could."" (J.A., 60). 
In the course of these conversations, Peyser made! i 


perfectly clear that he understood that his policies would lapse on 


February 28 for non-payment of the January premiums, that they could 
| 


be reinstated without evidence of insurability on or before March 15, but 
| 
that thereafter Agent's Form 67 would have to be completed to appellee's 


satisfaction before reinstatement would be possible. (J.A.,| 45-46, 
| 


ay ee 


58-62). Since the checks for the November and December premiums 
were not returned until March 21, and payment was not stopped until 
March 28, all this took place before anyone knew that the November and 
December premiums had not been paid. Peyser never attempted to 
pay the January or any succeeding premiums. 

The Late Payment Offer for the January 28 premiums having 
expired on March 15, the Washington agency on April 8 returned the 
unpaid receipts fur the January premiums to appellee's home office. 
(J.A., 220-221). In cases like the instant, where an automatic loan 
agreement is in effect, such receipts are forwarded to the policy loan 
department after they reach the home office for determination whether 
there is sufficient value in the policies to pay the premiums. (J.A., 110). 
On April 17 and 23, the policy loan department notified the Washington 
agency that the policies lacked sufficient value and that they were there- 
fore lapsed for non-payment of the January premiums. (J.A., 224-225). 


That department also sent the receipts to the accounting department 


which, on May 14, started the lapse recordation procedure as of January 


28. (J.A., 112). | Inthe meantime, however, the non-payment of the 
November and December premiums, by reason of payment having been 
stopped by Peyser on the checks covering such premiums, came to the 
attention of appellee's home office. The lapse recordation procedure as 

of January 28 was accordingly terminated, and a new lapse recordation pro- 


cedure for November 28 was initiated on May 27. (J.A., 113). 


| 
Bae 
| 
The cashier for the Washington agency had redeposited 

Peyser's dishonored checks on March 28. Koons informed Peyser of 
this, and Peyser told him that he would have to stop saya | which he 
did. (J.A., 62, 143-146). Between March 15 and March 28, Peyser 
had told Koons he was going to reinstate both policies, but relgce the 
face value of each by half. (J.A., 61, 226). Because of the belief 
that Peyser intended to reinstate the policies, the Washington| agency 
held on to the one check which had not been dishonored, in the amount 
of $23.90 to cover a miscalculation in the automatic policy ve (J.A., 


44, 227), so that it could be credited to Peyser when he applied for rein- 


statement. (J.A., 226-227). On May 16, the home office wrote the 


agency to ''charge back'' the November and December premiums "as 
| 
we are anxious to set up our records so that no future receipts or 


notices will be issued. ..." (J.A., 227-228). With the charge 


backs not completed, awaiting Peyser's application for veinethrenweds, 
premium notices continued to go out. And, although there ae no dividend 
owing on either of the policies, Peyser also received the dividend memo- 
randa because they automatically accompanied the premium sbeices on 
May 28, the anniversary date. (J.A., 109). ! 


| 
SUMMARY OF ARGUMENT | 


Peyser, the insured, died on June 17, 1957. The undisputed 
fact is that he never even attempted to pay any of the monthly premiums 


after the December 28, 1956 premiums. Accordingly, even kt it be 
| 


ese 


assumed, arguendo, that the policies did not lapse as of November 28, 
1956, there can be no doubt that they lapsed for non-payment of premiums 
as of January 28, 1957. 


Appellant's argument that appellee excused Peyser from 


paying the January and succeeding premiums, by insisting that the 


policies were already lapsed as of November, is without merit. The 
record shows that the checks covering the November and December 
premiums were not ‘returned unpaid until March 21, 1957, and payment 
was not stopped until March 28. The Late Payment Offer for the January 
premiums, allowing reinstatement without evidence of insurability, 

had expired on March 15, 1957. Appellee could not have excused Peyser 
from paying the January premiums by an insistence that could not have 
occurred until after those premiums had to be paid. 

Although it is relevant only as a matter of appellee's routine 
office procedures, since the unquestionable lapse as of January 28 renders 
the judgment below unassailable, the policies were properly lapsed as of 
November 28, 1956. The checks covering the November and December 
premiums were accepted during the Late Payment Offer period as con- 
ditional payment only. The checks not having been paid, the premiums 
were not paid. The Washington agency's delay in presenting the checks 
is of no aid to appellant, for at no point were there sufficient funds in 


Peyser's accounts to pay the checks had presentment been timely. And, 


er a 


in any event, Peyser's checks cannot be treated as absolute payment of 


the November and December premiums because he ordered his bank to 


stop payment on them. 
| 
Furthermore, no theory of waiver or estoppel based on 


appellee's general course of conduct with respect to the insured can be 
| 


erected on the facts of this case. Asthe court below found, Appellee never 
expressed an intent to waive its right to premiums nor was Peyser at 


any point misled to his detriment. These findings are supported by 


substantial evidence and are not clearly erroneous. 


Nor is there any merit to the contention that the appellee 
was precluded from asserting lapse because the assignees were not 
notified of appellee's intention to lapse the policies. Indisputably Peyser 


himself received notice, not only once, but many times. Madreover, 


. 


under the circumstances of this case, it is speculative in the extreme 


whether the assignees would have paid even one premium to keep the 
| 
policies alive, much less a series of premiums, if they had seceived 


notice. In any event, the assignees were not entitled to notice. At no 
time did either of the assignees request that such notification be given, 
nor did either of the assignments require appellee to give such notice, 

At most, notice is due to an assignee only when required by statute, agree- 
ment, or when the insurer has consented to accept the assignee as a sub-~ 


stitute for the insured. None of these factors is present in the instant 


case, 


Qe 


ARGUMENT 


Whateverithe areas of dispute in this case may be, one fact 
stands out beyond challenge: Peyser, the insured, simply did not pay 
his premiums. Toia large extent, this appeal presents no more than 
an academic dispute over appellee's routine office procedures. All 
the appellant's contentions regarding the checks on which payment was 


stopped go not to the question whether the policies lapsed but to the deter- 


mination of when they lapsed. 


Appellee's practice in non-payment of premium cases is 
to enter the lapse effective as of the first due date following the last pay- 
ment. Accordingly, in the instant case, the policies were lapsed as of 
November 28, 1956, The checks on which Peyser stopped payment were 
for the premiums due on that date and on December 28. But even if 
the November and December premiums be treated as paid, the policies 
would still be lapsed for non-payment of the January premiums. 

The many theories advanced by appellant are all variants on 
the same theme of waiver or estoppel. In responding to those theories, 
appellee will first show that the policies at least lapsed as of January 
28. Appellee will then show that the policies were properly lapsed as 
of November 28, because the checks covering the November premiums 
were never paid, Next, appellee will show that on the facts of this case 


no waiver or estoppel theory can be predicated on its general course of 


SG s 


conduct with respect to the insured. And, finally, appellee will show 


| 
that it was not precluded from asserting lapse by its failure to notify 


| 
the assignees of the lapse. 


I. THE POLICIES AT LEAST LAPSED AS OF JANUARY 28, 1957 
Peyser died on June 17, 1957. He made no effort ks pay 
any of the premiums falling due after December 28, 1956. Whether 
or not appellee "extended credit" to Peyser for premiums covered by 
checks, as appellant contends and as appellee disputes, it ceuetiie did 
not extend credit for premiums merely because they were due. 
The sole effort ever made with respect to payment b¢ the 


January premiums was the tender by Philip Peyser, the insured's 


brother, on June 10, 1957. This tender was accepted conditionally 


by the Washington agency, pending action by appellee on the seocmeany= 
ing application for reinstatement. (J.A., 211). The application and 
tender were rejected, because Peyser was plainly uninsurable. But more 
important, the tender was made 102 days after the policies had lapsed 


upon expiration of the grace period for the January premiums, and 87 days 
after reinstatement without evidence of insurability could have been effected 
under the Late Payment Offer. | 
To counter the obvious inadequacy of Philip Persea tender 
| 
as payment of the January premiums, appellant argues that it was an un- 
necessary act because the insured was excused from paying any and all 


| 
| 


| 
I 


| 
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premiums falling due after December. The argument, briefly, is that 
appellee could not insist on payment of the January premiums when it 
was concurrently claiming that the policies had already lapsed for non- 
payment of the Novernber and December premiums. 

The difficulty with this argument is that it cannot be made 
on the facts of this case. The Late Payment Offer for the January 
premiums expired on March 15, 1957. But the checks covering the 
November and December premiums were not returned unpaid until March 
21, 1957, six days later. Payment was not stopped until March 28, 
thirteen days later. | Obviously, appellee could not have insisted that 
the policies had lapsed for non-payment of the November and December 
premiums before the checks were dishonored or payment was stopped. 
It is impossible to argue that Peyser was excused from payment of the 
January premiums on the basis of an insistence which could not have 
occurred until six days or thirteen days after that payment had to be 
made. The "excuse" argument is, therefore, untenable and it is clear 


that the policies lapsed at least as of January 28, 1957. 


Il. THE POLICIES WERE PROPERLY LAPSED AS OF NOVEMBER 
28, 1956 


As noted above, this issue is relevant only as a matter of 


appellee's routine office procedure; for, however it be resolved, the 


policies remain lapsed as of January 28, 1957, and the judgment below, 


Pas es 


dismissing the complaint on the merits, remains unassailable. None- 


theless, appellee will show that the policies did in fact lapse for non- 


payment of the November premiums. 


The issue is whether the checks upon which payment was 
| 
| 
ultimately stopped were accepted by appellee as conditional or absolute 


payment. A check accepted conditionally constitutes payment only if it 


is paid; a check accepted absolutely is itself payment. 
| 
The facts manifest that the checks were accepted only as con- 


ditional payment. Typically, Peyser tendered his checks for the 


November and December premiums during the period covered by the 


Late Payment Offer. That Offer, and every such Offer received by 


Peyser, stated in bold type: "ANY CHECK OR DRAFT TENDERED WILL 


NOT CONSTITUTE PAYMENT IF IT SHOULD BE DISHONORED." 
| 


(J.A., 148). Moreover, every notice of premium due received by Peyser 
provided: "It is expressly stipulated that any check... tendered in 
‘payment of the amount herein stated is accepted subject to final payment 
in cash. If such check... is dishonored when presented for payment 


%/ 


the amount due as specified on this stub shall remain unpaid." And also, 


each initial premium notice also informed the insured: "This stub may be 


used as your record of any check or money order sent to the company. 
| 
Your cancelled check will show that payment was received.") (J.A., 150). 


*/ This provision is on the back of the premium notices. Only the front 
side of one such notice is printed in the Joint Appendix. (J.A., 150). 


<2? = 


Clearer statements that checks would be only conditional payment can 
hardly be imagined. 

Even without such statements, the cases are legion that 
checks ordinarily constitute conditional payment only. For example, 
the Supreme Court of Appeals of West Virginia, stating the Pennsylvania 
law in insurance cases in Hare v. Connecticut Mut. Life Ins. Co., 114 
W. Va. 679, 173 S. E. 772 (1934) has said: 

"The mere acceptance by a creditor from the debtor 

of a check is not an absolute but a conditional payment 

defeasible on the nonpayment of the check. * * * 

To make the check an absolute payment there must be 

an express agreement to receive it as such and the 


burden of proof is on him who asserts such contract." 


* oe OF 
"The Pennsylvania decisions are in line with 
the general law. Morse on Banks (6th Ed.) §543; 48 
C.J. subject Payment, §50; 21 R.C.L. Id. §§59 and 
62." (173 S. E. at 774). 


As indicated, the burden of proof lies on the insured to es- 


tablish, if he can, exceptional circumstances justifying departure from 


this rule. E. g., Phillips v. Lagaly, 214 F.2d 527 (10th Cir. 1954); 


Motors Ins. Co. v. Craig, 313 P.2d 515 (Okla. 1957). See Annot., 
50 A.L.R.2d 630, 639 (1956). 

In the instance case, appellant has wholly failed to sustain this 
burden. The mere fact that the Washington agency cashier, through 
negligence, delayed in depositing the checks cannot transform conditional 


into absolute payment. As held in Washington Nat. Ins. Co. v. Simmons, 
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201 Ark. 734, 147S.W.2d 3, 6 (1941), "Nor does the fact that the drawer of 
the check may have had on deposit in the drawee bank a sum jufficient to pay 
the check at some time between the dates of its issue and presentation make 
any difference. One cannot pay debts, including insurance semaine with 
bad checks, and a receipt for premium issued on such a check is not binding. 
[Citing cases. ]'"' See also Nat. Union Fire Ins. Co. v. Want, 181 Ark. 824, 


28 S.W. 2d 63 (1930). 


Where delay in presentment has been treated as an exceptional 


circumstance, courts have stressed, in contrast to the Simmons and Want 


cases, the presence of sufficient funds after issuance and before presentment. 
Thus, in Dulberg v. Equitable Life Assur. Soc., 277 N.Y. 17, 12 N.E. 2d 
554 (1938), the court noted that prior sufficiency of funds in the account of 

the insured had been "conceded," 12 N.E. 2d at 556, and con¢luded: “Had 

the defendant [insurer] exercised due diligence in presenting the check for 
payment, it would have been paid in due course. Under the ¢dircumstances, 
the defendant may not take advantage of the default in payment of premium," 
caused by the dishonor of the check. Id. at 557. The same Feasoning -- ex- 


cusing the insured from a dishonor of his check because his funds would have 


been sufficient had presentment been timely -- was employed in Wendkos v. 


Scranton Life Ins. Co., 340 Pa. 550, 17. A.2d 895 (1941). | 
| 
Appellant cannot, of course, meet this test. There is no question 

| 


that Peyser did not at any point have sufficient funds in his accounts to pay 


the checks had presentment been timely. The court below expres sly so found. 
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(J. A., 120). Asa result, appellant is driven to the argument that Peyser 
would have added to his accounts if timely presentment had given him the 
opportunity. The lower court properly recognized this contention as belong- 
* 

ing to "the realm of speculation," not law. (J. A., Se 

Other cases relied on by appellant are equally unavailing of her 
position. The instruments involved in Reeves v. Progressive Life Ins. Co., 
85 Ga. App. 576, 69 S.E.2d 882 (1952), Schmith v. Union Mut. Cas. Co., 
216 Iowa 936, 247 N.W. 655 (1933), and American Nat. Ins. Co. v. O'Dell, 
232 S.W.2d 238 (Tex. Civ. App. 1950), were never dishonored. In 
Berkshire Life Ins. Co. v. White, 95 App. D. c. 110, 220 F.2d 373 (1954), 
the check was dishonored by reason of the insured's death, not insufficient 
funds, and, in any event, ''At the time of the insured's death. . . there was 
sufficient nonforfeiture benefit to extend the life of the policy through extended 
term insurance beyond the date of insured's death." Appendix 12A, No. 
12,170 in this Court. Moreover, in that case the insured did not affirma- 
tively repudiate his tender of the premiums by stopping payment on the check, 


as did Peyser in the instant case. 


Similarly, Veal v. Mutual Security L. Ins. Co., 6Ga. App. 721, 


65S.E. 714 (1909), was based on grounds entirely independent from the 


absolute-conditional payment issue, and as shown in the portions following 


EEE 


*/ Moreover, it is clear that Peyser's alleged "arrangement" with the bank 
was not particularly successful in avoiding the return by the bank of checks 
for insufficient funds. (J. A., 83,219). 


those quoted on pages 22-23 of appellant's brief, the dicta regarding payment 
| */ 


were concerned with a situation markedly different from the instant. 


Finally, the insurer in Inter-Ocean Casualty Co. v. Anderson, 245 Ala. 


534, 17 So.2d 766 (1944), never declared forfeiture before the death of the 


insured; and decision in Hammond v. Illinois Bankers L. Assur. Co., 142 
Kan. 268, 52 P.2d 649 (1935), was rested on an extension agreement which 
contained a binding promise to pay by the insured. | 
Also unavailing are appellant's efforts to classify the checks cover- 
ing the November and December premiums as absolute paacibnt on the basis 
of the Washington agency's previous redeposit of other Bignoh sees checks or 
Koon's collection of an additional check when loan value or interest has been 


miscalculated. Such other checks, in marked contrast to the ones involved 


here, were ultimately paid. And giving Peyser an opportunity to correct a 


minor error in the amount of a tender is a far different thing from giving him 


the blanket exemption from the necessity of payment for which appellant con- 


tends. Moreover, the absolute payment argument can only fail on the facts 


of record. Peyser cannot in one breath label his checks absolute payment 
of the November and December premiums, and in the other order his bank 


to stop payment on them. See Cook v. Lamar Life Ins. Co. ;| 125 So. 409 


(Miss. 1930). 


*/ "; also that they must earn interest on their funds; and that an interest - 
bearing indebtedness held against a policy holder secured by'a lien on the 
proceeds of a policy which has an accumulated reserve to its| credit is 
frequently a desirable investment." 65S.E. at 716. 
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I. APPELLEE IS NOT PRECLUDED BY WAIVER OR ESTOPPEL FROM 
ASSERTING THAT THE ‘POLICIES LAPSED 

Appellee is in no way precluded by waiver or estoppel from assert- 
ing its rights upon lapse, Because of the insufficiency of funds in Peyser's 
accounts, and the stop payment order, waiver or estoppel cannot be invoked 
to defeat appellee's position that the dishonored checks were accepted as con- 
ditional, not absolute, payment. Similarly, the time sequence disclosed by 
the facts of record forecloses all argument that appellee excused Peyser 
from paying the January premiums by insisting on lapse as of November. 

Nor can waiver or estoppel be predicated on appellee's general 
course of conduct with respect to Peyser. Appellant's arguments on this 
point spring from the fact that appellee sent premium notices, and the divi- 
dend memoranda which automatically accompany premium notices on the 
anniversary date, to Peyser after the policies could no longer be reinstated 
without evidence of insurability. These notices, occasioned by the Washing- 
ton agency's awaiting action by Peyser on his declared intention to apply for 


reinstatement before completing its "charge backs," and merely a "routine 


matter" Sellers v. Life Ins. Co. of Va., 205N. C. 355, 171 S. E. 328 


(1933), and can neither serve to erase the fact of non-payment nor form a 
basis for an inference of waiver or estoppel. 
As a conceptual proposition, there may be a difference between 


waiver and estoppel. Thus, it might be said that waiver denotes an 
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intentional relinquishment of a known right, while estoppel résults from a 


representation which succeeds in its purpose of inducing some detrimental 


action in reliance thereon. As a practical matter, and notably in insurance 


litigation, the two concepts often merge. This overlap is particularly pro- 
| 


nounced in cases like the instant where there has been no express waiver. 


To justify inferring a waiver, the circumstances must include conduct by 
the insurer which could be deemed to have conveyed to the insured its in- 
tent to waive some known right, and conduct by the insured which indicates 


that he himself had drawn such an inference. Because the line b-tween 


such circumstances and those which reveal detrimental action in reliance 
is so fine, the practical overlap has developed into a rule of law. The 
classic formulation is by Mr. Justice Field, speaking for the Court in 
Insurance Co. v. Wolff, 95 U.S. 326, 33 (1877): 


"The doctrine of waiver, as asserted against 
insurance companies to avoid the strict enforcement 
of conditions contained in their policies, is only | 
another name for the doctrine of estoppel. It can 
only be invoked where the conduct of the companies 
has been Such as to induce action in reliance upon | 
it, and where it would operate as a fraud upon the | 
assured if they were afterwards allowed to disavow 
their conduct and enforce the conditions, "' 


See also Insurance Co. v. Eggleston, 96 U. S. 572 (1877); Hartford Life 


Annuity Ins. Co. v. Unsell, 144 U. S. 439 (1892). This traditional rule has 


had long acceptance in the District of Columbia, Nat. Benefit Assoc. v. 


Elzie, 35 App. D. C. 294 (1910), and regularly serves as the foundation of 


ores 


modern insurance decisions. See, e.g., Southern States Life Ins. Co. v. 


Matthews, 205 F.2d 830 (4th Cir. 1953); Home Indemnity Co. v. Allen, 


190 F.2d 490 (7th Cir. 1951). 

In this case, of course, Peyser was never misled but in fact 
clearly understood that his policies would lapse if he failed to pay the 
January premiums by February 28, and that they could be reinstated only 
with evidence of insurability after March 15, the expiration date of the 
Late Payment Offer. His conversations with Koons left no doubt of this. 
See Counterstatement of the Case, pp. 2-3, supra, In fact, the evidence 
shows his principal concern was how he could reinstate his lapsed policies. 
Moreover, the Late Payment Offer itself expressly stated: The policy 
terminated at the end of the grace period (except as the policy may other- 
wise provide). However, the overdue premium will be accepted and the 
policy reinstated without interest, subject to the following conditions... 
(J. A., 148). These facts overwhelmingly support the lower court's find - 

* 
ing that there was no basis for inferring reliance. (J. A., Baye 

This finding, made by the lower court, sitting without a jury, is, 
as this Court has recently reiterated, entitled to great weight, and cannot 


be overruled unless it was clearly erroneous. Millrose Corp. v. Brent, 


*/ In his opening statement at trial, counsel for appellee pointed out, as 
bearing upon knowledge of impending lapse, that Peyser had been an attorney 
and businessman of! considerable experience. He also informed the court in 
the same connection that he could establish that Peyser had taken out seven 
previous policies with appellee, and that each of these had lapsed for non- 
payment of premiums. The court suggested that such proof was unnecessary; 
"Oh, well, I think the Court almost can take judicial notice of the fact that 
everybody, at least every intelligent person knows when he takes out life 
insurance, he has to pay premiums." (J. A., 23). 
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No. 14872, decided October 15, 1959. It, and the correlative finding that 


there was no basis for inferring from the conduct of the parties a communica- 


tion and recognition of an intention to waive the right to premiums, is 


| 
supported by substantial evidence and is not clearly erroneous. See Rule 


52(a) Fed. R. Civ. P. 


IV. APPELLEE'S FAILURE TO NOTIFY THE ASSIGNEES DID NOT 
PRECLUDE LAPSE OF THE POLICIES 


| 
| 

Appellant's argument about notice to the assignees has superficial 

appeal, but, upon analysis, cannot overcome basic factual and legal ob- 


stacles. The argument is that notice to the assignees ''was an absolute pre- 


requisite" to appellee's ability to declare lapse. (Appellant's Brief,p. 31). 


In other words, appellant contends that, before lapse could be declared, 
the assignees had to be notified of appellee's intention to declare lapse; since 


they were not notified, the policies could not be lapsed. 


The factual obstacles confronting appellant are two; first, Peyser 


indisputably had the notice for which appellant contends; second, it is purely 
speculative on this record whether the assignees would have paid even one 
| 


premium to avoid lapse if they.had been notified, must less a/series of pre- 
*/ 
miums._ 


%*/ It should be noted that the amount of indebtedness was sq little it would 
have been financially unwise for the assignees to have even considered keeping 
the policies in force by themselves. (See Appellant's Brief, pp. 2-3). 
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To overcome her failure of proof in regard to whether or not the 
assignees would have paid premiums if they were given notice, appellant 


advances hollow theory of the most patent sort. She phrases her argument 


in absolute terms -- failure to notify the assignees precludes lapse whether 


or not they would have paid the premiums, But certainly lack of notice 
could not be invoked 'to defeat lapse on a hypothetical record which showed 
beyond doubt that the assignees would not have paid premiums. Andon 
appellant must lie the burden to substantiate positions she takes. In short, 
the argument about notice to assignees cannot be made in absolute terms, 
and, unless so made, it cannot stand on the facts of this case. 

Moreover, the argument cannot justifiably be made in any event 
since Peyser had the notice demanded by appellant. If appellant invoked 
the ordinary rule that assignees claim through, and are subject to the 
defenses against, their assignor, she would have the assignees like herself 
precluded from recovery by Peyser's notice. If she reversed the ordinary 
rule and had Peyser claim through his assignees, she could do no more than 
have him claim what she contends to be their right to notice. But wherever 
his claim to notice may originate, the undisputed fact remains that he had 
notice. All that appellant can, and apparently does, assert is that the assignees 
were entitled to but were not given notice. We know of no way that this 
assertion could serve to erase the significance of the fact that Peyser had 
notice unless this Court were to announce a new rule that persons can shed 
defenses against them by making assignments. This rule is as unjustified 


as it is unprecedented. 


But even if such a rule could somehow be justified, | appellant's 
| 


. argument must fail; for the assignees in this case were not entitled to 


notice. See Franklin Life Ins. Co. v. American Nat. Bank, 74 Ark, 1, 


84 S.W. 789 (1905); Copp v. New York Life Ins. Co., 276N.Y. Supp. 353 
(1934). At no time did either of the assignees request that notification be 

given, nor did either of the assignments require appellee to give such no- 
et 


Appellant has set out in her brief the rule stated by, Appelman. 


Plainly, there is no statutory obligation on appellee in the instant case. 
| 


The District of Columbia Insurance Law, no more than the Warehouse 


Receipts Act and Bulk Sales Law, does not require the insurer to give no- 


tice to assignees. Cases such as Elgutter v, Mutual R. F. Life Assoc., 


52 La. Ann. 1733, 28 So. 289 (1900), and Talmage v. Union|/Central Life 
Ins Co., 315 Ill. App. 623, 43 N.E.2d 575 (1942), are, therefore, inapposite. 

Nor can it be contended that appellee agreed to notify the assignees 
or customarily do so. Missouri Cattle Loan Co. v. Great So, Life Ins. Co., 
330 Mo. 988, 52S. W.2d 1 (1932), accordingly, offers no support for 


appellant. 


Rather, appellant rests her entire argument on the fact that appellee 
consented to the assignments and on the use: of the word "consent" in Appelman. 


*/ Moreover, the obligation to make premium payments rested on Peyser, 
not on the assignees, and Peyser, not the assignees, made such payments as 
were made during the periods the assignments were in effect. 


But a reading of the cases cited by appellant and Appelman proves that 


appellant has misconceived the import of consent. That concept is used 


to require notice when the "consent" has the effect of creating a new 
contract of insurance, that is when the insurer through consent accepts 
the assignee as a substitute for the insured. In Barnes v. Union M. F. 
Ins. Co., 45 N.H. 21 (1863), for example, the court was concerned with 
the rights of an assignee on a fire insurance policy which had been 
assigned as collateral security for a debt already secured by a mortgage 
of the insured property. The court pointed out that the "effect of the 
assignment and assent of the directors, depends upon the provisions of the 
charter and by-laws," 45 N.H. at 24, and held "that the by-law was well 
authorized and valid, and that the mortgagee [assignee], by the assent of 
the directors, became the party assured, the member of the company, 
and entitled to maintain the action in his own name." Id. at 25. The same 
holding was made in Rusch v. Hartland Richmond Town Ins. Co., 219 Wis. 
560, 263 N. W. 562, 564 (1935): "The consent of appellant [insurer] to the 
assignment of Zernicke to respondents resulted in a new contract of insurance 
with new parties. These are the ones to whom appellant was bound to give 
notice of future assessments."' See also McQuillanv. Mutual Reserve Fund 
Assoc., 12 Wis. 665, 87 N.W. 1069 (1901). 

In our case, appellee clearly did not consent to the substitution of 


the assignees for Peyser. It could not have, for the assignments themselves 
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purport to have no such effect. (J. A., 130-134), And, unlike the ex-wife 
in Manhattan Life Ins. Co. v. Smith, 44 Ohio St. 156, 5 N.E. 417 (1886), 
the assignees here did not make out the applications for the peticies, did 
not have the first premium acknowledged as received from them and were 
not to pay future premiums. 
Special circumstances requiring notice thus sdtirely lacking, a 
* 


assignees fall into the general category of persons not entitled to notice. 


Whether the assignor stands in their shoes, as a person neither receiving 


nor entitled to notice, or in his own, as a person both receiving and en- 
ae / | 
titled to notice, appellant's claim is without merit. | 


*/ Appellee does not understand what Brand v. Erisman, §4 U.S. App. 
D. GC. 194, 172 F.2d 28 and Higgins v. Helmbold, 48 App. D.C. 50, cited 
by Appellant, have to do with the case. 


**/ Appellant seems to suggest in foot note 3 on page 28 of her brief 
that assignee Spiegler has some special standing because his assignment 
was acknowledge on December 1, 1956, after the November 28 premiums 
became due. This suggestion is contrary to fact, the assignment having 
been acknowledged on September 26, 1956. (J. A., 136). Even if the 
December 1 date were correct, it would still be during the grace period, 
not to mention the extended period covered by the Late Payment Offer. 
The most that Spiegler's executors could claim on this basis would be no- 
tice that Peyser had not yet attempted to pay the November premiums. 
Even were this claim to succeed, the executors could recover only the 
amount of the indebtedness secured, and not the face of the policy. New 
England Mut. LifeIns. Co, v. Clinchfield Coal Corp., 9 F.2d 46 (4th 
Cir. 1925). Appellant certainly is not entitled to this amount, and, in 
any event, the issue is foreclosed by the failure of Spiegler's) executors to 
appeal from the adverse judgment below. 
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CONCLUSION 


In view of the foregoing, it is respectfully submitted that the 


judgment of the trial court should be affirmed. 


James C. McKay 


Stephen N. Shulman 
701 Union Trust Building 
Washington 5, D. C. 
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FOR THE DISTRICT OF COLUMBIA 


APPELLANT'S REPLY BRIEF 


The Brief for appellee (hereafter cited "Br. _") for the most 
part raises questions which were discussed in appellant's prior brief 
and do not warrant extended reply. An exception is the unexpected 
effort to defend the judgment below on a ground rejected by the trial 
court, non-payment of the January 1957 premiums. 


| 


2 
REPLY TO APPELLEE'S COUNTERSTATEMENT OF THE CASE 


The only portion of the counterstatement requiring comment is 
the remarkable assertion that appellee retained the amount of the Feb- 
ruary 21, 1957, premium check until June 18 "so that it could be 
credited to Peyser when he applied for reinstatement." This explana- 


tion is pure fiction. After March 28 the agent Koons had not even 


attempted to contact Mr. Peyser about "reinstatement" and when Mr. 
Peyser finally telephoned Koons in late May and raised the question, 
the agent discouraged all thought of "reinstatement" unless and until 
Mr. Peyser should recover his health. Mr. Koons never talked to Mr. 
Peyser again (J.A. 28, 49). His conduct showed that appellee was not 
even interested in "reinstatement", and the rejection of Philip Peyser's 
tender confirms this (J.A. 213). 


The truth is that the February 21 check was accepted, cashed, 
and the proceeds were held, as a partial payment of the November and 
December premiums. This was even the view of appellee's home office 
as late as April 24th (J.A. 225, 227). The money could not have been 
held for any other reason, for if the policies were forfeit the money 
was not owing and appellee had no authority to keep it. Finally, aware 
of the inconsistency of holding premium money at the very time it was 
claiming forfeiture for non-payment of the same premiums, appellee 
sought to return the money with the wholly unconvincing explanation 
given now. It may even have persuaded itself that it could retain the 
money indefinitely, without the insured's approval, subject to the silent 
reservation that it could be used only in the event of a "reinstatement" 
which its own agent had actively discouraged and for which the insured 
might never apply. That purely private view cannot have any legal 
weight, however. 


REPLY TO PART I OF APPELLEE'S BRIEF 


It is surprising to find appellee renewing the argument unsuccess- 
fully made below (J.A. 20, 27, 30) that forfeiture of the policies occurred 
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because of non-payment of the January 1957 premiums. This argument 
was noticed by the trial judge in his oral ruling (J.A. 119), but! he 
declined to accept it and made no findings on the factual issues under- 
lying it (see J.A. 119-122). The reason for this is obvious, we think. 
The argument has no merit. | 


In fact this position was not even asserted by appellee until after 
Mr. Peyser's death. Earlier, appellee had begun a "lapse procedure" 
based on the January premiums and then had cancelled it (J.A, 115-6). 
More pointedly, the April 3 forfeiture letter, the only one ever sent the 
insured, does not even mention the January premiums although the 
normal time for paying them had elapsed well before that date. Appel- 
lee seeks to blunt these 'inconvenient' facts by arguing that its office 


procedures are of no legal consequence and that its "practice in non- 


payment of premium cases is to enter the lapse effective (sic{) as of the 
first due date following the last payment . . . November 28, 1956" 


(Br. 8).? 


The difficulties with this argument are several: The April 3 
letter does assert forfeiture based on the December premiums, as well 
as November -- but is silent as to January (J.A. 153). This letter was 
never amended. Secondly, this January "lapse procedure" was not even 
begun until more than five weeks after appellee had already asserted 
forfeiture based on the earlier premiums and was not cancelled until 
nine weeks after that time (compare J.A. 111, 115-6 and J.A. 225), so 
that the picture of appellee having begun a January “lapse procedure" 
and then suddenly learning that earlier premiums were also overdue 
simply cannot be drawn. Moreover, the abortive January lapse proce- 
dure itself was labelled "Lapsed May 14", although appellee says that 

: It is amazing that in virtually the same breath appellee should genus the 
legal irrelevance of its office procedures and yet speak of the "effective" date 
of lapse under these procedures. Apparently too the procedures are viewed as 
a shield for appellee, if not a sword for the insured, since appellee itself put 


them in evidence in order to justify its continued sending of premium and divi- 
dend notices until the lapse procedure was completed (J.A. 101-2). 
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date has no significance (J.A. 112; see footnote 1, above). If the explana- 
tion were not unpersuasive on its face, it would be unavailable to appel- 


lee because the alleged "practice" was not followed in this case. 


Evidently aware that its conduct after March 15 excused further 
tender by Mr. Peyser (see Wright v. Disabled American Veterans, 
No. 14,827, decided October 29, 1959, __ U.S. App. D.C. , si. 2d 
___, for the Court's latest statement of that rule), appellee argues that 
this could not excuse his failure to pay the premiums before that date. 
The argument erroneously assumes that forfeiture automatically occur- 
red on that day, whereas the settled rule, repeatedly applied in this 
jurisdiction, is that insurance policies are merely voidable (not void) 
at the option of the insurer for non-payment of premiums and that the 
insurer may waive its rights by later conduct inconsistent with for- 
feiture. See Berkshire Life Ins. Co. v. White, 95 U.S. App. D.C. 110, 
220 F. 2d 373; National Benefit Assn. v. Elzie, 35 App. D.C. 294; United 
Security Life Ins. & Trust Co. v. Bond, 16 App. D.C. 579; Provident Life 
Ins. Co. v. Grant (D.C. Mun. App.), 31 A. 2d 885. Appellee acknowledges 
this rule, so far as the November and December premiums are con- 
cerned, for it does not claim that forfeiture automatically occurred on 
the last days normally allowed for making those payments (see Br. 8, 
11). It recognizes that its own conduct precluded that claim. However, 
the same rule applies to the January premiums. Assuming that appellee 
might have declared a forfeiture for non-payment of those premiums 
after March 15, "it did not think it proper to do so" and it cannot do so 
now (United Security Life Ins. & Trust Co. v. Bond, supra, 16 App. D.C. 
579, 588). 


No reliance can be placed on the statements of Mr. Koons to the 
insured, for the agent lumped all three premiums together as overdue 
and at the very time that he was informing Mr. Peyser that the policies 
had lapsed for non-payment of the November and December premiums, 
appellee was treating those premiums as collectible debts. The only 
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effect of his erroneous statements was to excuse Mr. Peyser from 
tendering further premiums, which he knew the agent would not accept 
without new proof of insurability and unless the November and Decem- 
ber premiums were also "paid." But those premiums had in fact been 
paid. During this very period appellee deposited the premium checks 
which it had held for weeks; it retained the proceeds of one of the checks; 
and when the other four checks were returned unpaid it held them for 
another week and voluntarily redeposited them without any request from 
the insured or any prior notice to him. These acts completely vitiated 
the statements of Koons. | 
Moreover they constituted unconditional acceptance of the checks 
as payment of the earlier premiums, as has been pointed out. | See Brief 
for Appellant, pages 18-20. In Berkshire Life Ins. Co. v. White, supra, 
where the issue was whether the insured had effectively reinstated his 
lapsed policy, the insurer also accepted a check in payment of one over- 
due premium at a time when a second premium had also come due. It 
argued that the policy required the payment of all overdue premiums 
before reinstatement could be made and that by accepting the check it 
really only granted the insured an extension of time to pay the second 
premium and thus effectively reinstate the policy. This Court held 
otherwise (95 U.S. App. D.C. 110-1, 220 F. 2d 373-4): 


"It is true that on May 1 an additional premium was | 
overdue, the payment of which was a conditionto | 
reinstatement under the terms of the policy itself, | 
which provided that reinstatement was subject to 
payment of all overdue premiums. But the actual 
acceptance of the lesser amount constituted a 
waiver by the insurer of its right to insist on full | 
payment. The insurance accordingly was in effect | 
when the insured died May 8, 1953. For these | 
reasons the judgment awarding to plaintiff below, | 
appellee here, the amount of the policy is affirmed." 


The White case is squarely in point, except that here the issue is 


not the reinstatement of a concededly lapsed policy, but the forfeiture of 


existing policies. 
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Appellee cannot have it both ways. It argues elsewhere that the 
policies were already forfeit, but if that were so, it would have had no 
right to insist on payment of the checks or to retain their proceeds 
once cashed. By doing so it clearly recognized the continued effective- 
ness of the policies notwithstanding the normal time schedule for the 
January premiums. It had repeatedly extended time to Mr. Peyser in 
the past, and the obvious consideration for its conduct was the payment 
of premiums then due and the expectation of continued payments in the 
future. Even the absence of consideration could not "take from the 
Company's act the legitimate effect of such act upon the forfeiture of 
the policy” (Knickerbocker Life Ins. Co. v. Norton, 96 U. S. 234, 241), 


namely, the waiver of forfeiture rights as to the premiums then due. 


Thus, the argument now pressed has no basis in law or in fact 
and the trial court properly rejected it. 


REPLY TO PARTS I! AND Il OF APPELLEE'S BRIEF 


These sections of appellee's brief are based on erroneous 


assumptions: 


1. Appellee apparently assumes that it could act at complete 
variance with the "conditional payment" language in its printed forms 
and nonetheless continue to take advantage of that language. Condi- 
tional payment language was written into the policy itself in Berkshire 
Life Ins. Co. v. White, 95 U.S. App. D.C. 110, 220 F. 2d 373, and yet far 
less inconsistent conduct on the part of the insurer was held to consti- 
tute unconditional acceptance of the insured's premium check in that 
case. There only one premium and one check were involved and the 


insurer held the check only 11 days after date, not 11 weeks; nor was 


the check ever voluntarily redeposited. Moreover, in view of the 
totality of appellee's conduct here, cases dealing with "mere acceptance” 
of a premium check (Br. 12) or with redeposit of a check at the request 
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of the insured (e.g., National Union Fire Ins. Co. v. Want, 181 Ark. 824, 
23 S.W. 2d 63, cited Br. 13) are clearly not in point. 


2. In arguing that sufficient funds must be on hand to meet the 
checks if promptly presented, appellee evidently chooses to ighore Mr. 
Peyser's arrangement with his bank for paying such checks. See 160 
A.L.R. 1069, 1077ff. And it seems to assume that notwithstanding its 
unconditional acceptance of the checks he was required to keep such 
funds on hand to pay them whenever presented -- perhaps months later -- 
or else suffer forfeiture. Yet it does not suggest that it held the checks 
back in the belief that they would not be paid if promptly presented and 
it surely cannot cast on appellant the burden of its negligence in holding 
them. Since the checks themselves were taken as payment, the question 
is immaterial, but here too the White case, supra, is in point.! In that 


case the insured did not have sufficient funds in account at any time 


during the period covered by the issuance, delivery and presentment of 
his premium checks. (See App. 8A, Agreed Statement of saci 
No. 12,170 in this Court). 


da 3. Since the checks were accepted as payment, no etéilen can be 
erected on the fact that, in an exigent situation, Mr. Peyser was forced 


to stop payment on the checks which had been redeposited without notice 
to him. The stop order did not even give rise to a claim for the face 
value of the checks, for that claim had already accrued on March 21 at 
the latest, when they were first returned unpaid. Appellee need never 
have redeposited the checks, but the fact that it did so certaizly cannot 
support forfeiture. At most it merely confirmed the past waiver of for- 
feiture rights and the continuing vitality of the policies. 


4. There is not the aun factual support for the Pl bene that 
appellee's continued sending of premium and dividend notices) (and record- 
ing of new loans) after April 3, 1957, was "occasioned by the Washington 
agency's awaiting action by Peyser on his declared intention to apply for 
reinstatement." (Br. 16). It has been pointed out above that during this 
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Appellee cannot have it both ways. It argues elsewhere that the 
policies were already forfeit, but if that were so, it would have had no 


right to insist on payment of the checks or to retain their proceeds 


once cashed. By doing so it clearly recognized the continued effective- 
ness of the policies notwithstanding the normal time schedule for the 
January premiums. It had repeatedly extended time to Mr. Peyser in 
the past, and the obvious consideration for its conduct was the payment 
of premiums then due and the expectation of continued payments in the 
future. Even the absence of consideration could not "take from the 
Company's act the legitimate effect of such act upon the forfeiture of 
the policy” (Knickerbocker Life Ins. Co. v. Norton, 96 U. S. 234, 241), 


namely, the waiver of forfeiture rights as to the premiums then due. 


Thus, the argument now pressed has no basis in law or in fact 
and the trial court properly rejected it. 


REPLY TO PARTS Il AND Il OF APPELLEE'S BRIEF 


These sections of appellee's brief are based on erroneous 


assumptions: 


1. Appellee apparently assumes that it could act at complete 
variance with the "conditional payment" language in its printed forms 
and nonetheless continue to take advantage of that language. Condi- 
tional payment language was written into the policy itself in Berkshire 
Life Ins. Co. v. White, 95 U.S. App. D.C. 110, 220 F. 2d 373, and yet far 
less inconsistent conduct on the part of the insurer was held to consti- 
tute unconditional acceptance of the insured's premium check in that 
case. There only one premium and one check were involved and the 
insurer held the check only 11 days after date, not 11 weeks; nor was 
the check ever voluntarily redeposited. Moreover, in view of the 
totality of appellee's conduct here, cases dealing with "mere acceptance” 
of a premium check (Br. 12) or with redeposit of a check at the request 
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of the insured (e.g., National Union Fire Ins. Co. v. Want, 181 Ark. 824, 
23 S.W. 2d 63, cited Br. 13) are clearly not in point. | 


2. In arguing that sufficient funds must be on hand to meet the 
checks if promptly presented, appellee evidently chooses to ignore Mr. 
Peyser's arrangement with his bank for paying such checks. See 160 
A.L.R. 1069, 1077ff. And it seems to assume that notwithstanding its 
unconditional acceptance of the checks he was required to keep such 
funds on hand to pay them whenever presented -- perhaps months later -- 
or else suffer forfeiture. Yet it does not suggest that it held the checks 
back in the belief that they would not be paid if promptly presented and 
it surely cannot cast on appellant the burden of its negligence in holding 
them. Since the checks themselves were taken as payment, the question 
is immaterial, but here too the White case, supra, is in point} In that 
case the insured did not have sufficient funds in account at any time 
during the period covered by the issuance, delivery and presentment of 


his premium checks. (See App. 8A, Agreed Statement of Facts, 
No. 12,170 in this Court). | 


3. Since the checks were accepted as payment, no defense can be 
erected on the fact that, in an exigent situation, Mr. Peyser was forced 
to stop payment on the checks which had been redeposited without notice 
to him. The stop order did not even give rise to a claim for the face 
value of the checks, for that claim had already accrued on March 21 at 
the latest, when they were first returned unpaid. Appellee need never 
have redeposited the checks, but the fact that it did so certainly cannot 
support forfeiture. At most it merely confirmed the past waiver of for- 
feiture rights and the continuing vitality of the policies. 


4, There is not the slightest factual support for the statement that 
appellee's continued sending of premium and dividend notices (and record- 
ing of new loans) after April 3, 1957, was "occasioned by the! Washington 
agency's awaiting action by Peyser on his declared intention to apply for 
reinstatement." (Br. 16). It has been pointed out above that during this 
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time Mr. Koons was ignoring and even actively discouraging the idea of 
“reinstatement.” Moreover, dividends do not accrue on policies which 
have lapsed, as appellee’s counsel conceded below (J.A. 51). Companies 
do not continue to send premium and dividend notices simply because 
the insured may some day seek to revive his policy; they compute the 
charges and benefits when he does so in fact. This latest explanation 

is transparently thin. Moreover it is markedly different from the ex- 
cuse of bigness and inertia which was offered below and accepted by the 
trial judge (J.A. 29, 121). Apparently appellee no longer regards that 
justification as tenable, but the substitute fares no better. 


5. Of course, it is not true that waiver and estoppel are identical 
doctrines simply because both elements are frequently present in in- 
surance cases, as here. But appellee additionally assumes that the in- 
sured must in effect say "I trusted you and you let me down." There is 
no such rule. It is enough, as the White case shows, that the insurer 
sought to revive conditions which it had already waived at a time when 
the insured could not possibly meet those conditions. Obviously after 


March 28, Mr. Peyser was too sick to have noticed, much less re- 


sponded to, new demands of the insurer, and he could not show new 
insurability. The actions of appellee from this time forward merely 
confirm the fact that in tendering the back premiums due, the insured's 
brother offered appellee all that it was entitled to at that juncture (see 
J.A. 213). 


REPLY TO PART IV OF APPELLEE'S BRIEF 


If an insurer which consents to policy assignments is obligated 
to warn the assignees before forfeiture, it surely is no answer to say 
that they might not have responded to the warning which in fact was not 
given. Nor is it an answer -- obviously not, we think -- that the as- 
signor was given notice (see Br. 19-20). Moreover, we see no answer 
in appellee's brief to the uncontradicted evidence that both assignees 
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would have paid the premiums due, and therefore the policies would 


have been current at Mr. Peyser's death. They would not have| been 
any the less binding on appellee simply because the assignees made the 
payments. Nor could appellee have accepted the premiums and then 
claimed that it was liable only to the extent of the assignees’ interests. 
A policy cannot be both alive and dead; the suggestion that appellant 
must take it as dead although the assignees can treat it as alive has 


neither reason nor authority to support it. 


Moreover, the fact that appellee had no custom of giving) notice 
to assignees or that it silently qualified the natural meaning of its "con- 
sent" to the assignment of these policies (Br. 22) can hardly be binding 
on the assignees. They were entitled to take appellee's conduct at face 
value. Mr. Spiegler obviously believed that in plain English the Com- 
pany had undertaken to warn him of any intended forfeiture (JA. 225- 
227). This was the natural inference from its "consent." It was re- 
inforced by the requirement in both policies that such warning would be 
given in the case of forfeitures due to excessive loans to the insured, 
and further strengthened in the Security Bank's case by the practice of 
giving the bank notice of each new monthly loan to Mr. Peysen. 


Nor does it matter whether the assignments were absolute or as 
collateral. In Higgins v. Helmbold, 48 App. D.C. 50, the assignee took 
the policy as security for a debt, but she was nonetheless held entitled 
to surrender the policy for cash value when she learned of the cessation 
of premium payments by the insured, as fully as if she had been sub- 
stituted in his place. Moreover, the cases requiring notice to the 
assignee (see page 29 of the Brief for Appellant) involve both lkinds of 
assignment. But even this argument is not available to appellee in Mr. 
Spiegler's case, for appellee itself drafted and furnished to him the 
"Absolute Assignment with Power of Attorney" which it later accepted 
from him. Yet appellee would now say that these words were meaning- 
less except to delude the assignee. 
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Concededly there are one or two cases contrary to the general 
rule requiring notice where the insurer has consented to the assign- 
ment (Br. 21), but they evince no recognition of the reasons underlying 
that rule and they should not be followed in a jurisdiction which has 
always frowned upon insurance forfeitures and sought to avoid them. 


If the Court finds it necessary to reach this issue, both reason, public 
policy, and relevant authority support its resolution in favor of appel- 
lant. 


Respectfully submitted, 


ROBERT E. SHER 
MONROE OPPENHEIMER 
JAMES H, HELLER 


1026 Woodward Building 
Washington 5, D. C. 


Attorneys for Appellant 
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Defendant's Exhibit No. 14 -- Letter from Conn. Mutual Life Ins. 
to The Barrett-McElfresh Agency, dated April 24, 1957 


Defendant's Exhibit No. 15 -- Letter from Conn. Mutual Life Ins. 
Co, to The Barrett-McElfresh Agency, dated May 16, 1957 


Defendant's Exhibit No. 16 -- Letter from Conn. Mutual Life Ins. 
Co, to Theodore D, Peyser, dated June 18, 1957, e 


Defendant's Exhibit No. 17 -- Notice of Death, dated June 19, 1957 


Defendant's Exhibit No, 18 -- Conditional Renewal Receipt in 
Matter of Reinstatement, dated June 10, 1957 


Judgment, Filed April 8, 1959 "i ‘ a < 


Notice of Appeal . . 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


LUCILLE L. GOLDHEIM, Administratrix 
with the Will annexed of the Estate of Theo- 
dore D. Peyser, Deceased 


SECURITY BANK 
LYDIA E, SPIEGLER 


SOL M. ALPHER, 
Executors of Estate of 4 
Louis E. Spiegler, Deceased, Plaintiffs, 


v. Civil Action No. 2258-57 


THE CONNECTICUT MUTUAL LIFE 
INSURANCE COMPANY, 


Defendant 
RELEVANT DOCKET ENTRIES 


Complaint 
Answer 


Pre-Trial proceedings, Pine, J. 


Order substituting as parties plaintiff, iydialE 
Spiegler and Sol M. Alpher, Executors of the 
estate of Louis E. Spiegler, deceased, in ree 
of Louis E. Spiegler 


March 19 Motion of plaintiff to amend and change name of 
plaintiff. Granted; plaintiff's name to be i 
to Lucille L. Goldheim. Holtzoff, J. 


March 19-23 Trial proceedings. Court finds for defendant and 
dismisses complaint. Holtzoff, J. 


April 8 Order granting judgment for the defendant. Holtzoff, J. 
| 
April 27 Opinion dismissing complaint on the merits. Holtz- 
off, J. 
May 6 Notice of appeal by plaintiff | 


June 1 Order extending time for filing record on appeal to 
and including 7/15/59. Holtzoff, J. 


| 
| 


2 


July 14 Order extending time to and including 8/ 3/59 for 
‘filing record on appeal. Letts, C.J. 


ee ee ee 


[ Filed September 6, 1957] 
COMPLAINT ON POLICIES OF LIFE INSURANCE 


1. Defendant is a corporation maintaining an office and doing 
business in the District of Columbia. The amount in controversy exceeds 
$3,000, exclusive of interest and costs. 

2. Plaintiff, Lucille L. Peyser, is the duly appointed, qualified, 
and acting Administratrix with the Will annexed of the Estate of Theodore 


D. Peyser, deceased. The said plaintiff temporarily resides with her 


daughter and son-in-law at 6628 Rannoch Road, Bethesda, Maryland. 

3. Plaintiff, Security Bank, is a corporation organized and exist- 
ing under the laws of the State of West Virginia, duly authorized to engage 
in and engaged in the banking business in the District of Columbia. 

4, Plaintiff, Louis E. Spiegler, resides in the District of Columbia 
and maintains offices at 332 Southern Building in said District of Colum- 
bia. 

5. Defendant is a corporation organized under the laws of the 
State of Connecticut. It is engaged in the life insurance business and has 
a branch office at 1413 K Street, N. W. in the District of Columbia. 

Count I 

6. Onor about July 26, 1954, defendant issued policy of life in- 
surance No. 1,620,158 to Theodore D. Peyser, pursuant to which it 
agreed to pay the sum of $25,000 to the executors, administrators, or 
assigns of the insured upon receipt at its home office of due proof of 
his death. 

7. Onor about May 13, 1955, insured assigned aforesaid policy 
to defendant as security for a loan made by defendant to the insured and 
any subsequent increases thereof. Additional loans were made between 
that date and the date of the death of insured, the exact amount of which 
are unknown to plaintiffs, but on information and belief they allege that 
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the total indebtedness of insured to the defendant at the time of his death 
on such policy was $1,658.11. | 
8. Onor about May 31, 1955, insured assigned above policy to 
plaintiff, Security Bank, of Washington, D. C., as collateral security for 
any and all liabilities of the insured to the said bank, either then exist- 
ing or that may thereafter arise in the ordinary course of business be- 
tween the parties. A copy of such assignment was filed at the home 
office of the defendant and receipt thereof was acknowledged by the 
defendant. | 
9. The said Theodore D. Peyser died on the 17th day of June, 
1957. At the time of his death the aforesaid policy of insurance was in 
full force and effect. On such date, there was due and owing to! the 
Security Bank the sum of $400.00 on a note executed by the insured under 
date of May 6, 1957, with interest from such date at the rate of six per- 
cent per annum, and the sum of $2,500.00 on a note executed by Melvin 
M. Gusdorf under date of February 18, 1957 and endorsed by the insured, 
with interest at the rate of six percent per annum from April 18, 1957. 
10. Due proof of the death of insured was filed at the home office 
of the defendant on or about July 12, 1957; but defendant has failed and 
refused to pay the amounts due on said policy. 
Count II | 
11. Onor about July 26, 1954, defendant issued policy of life in- 
surance No. 1,620,159 to Theodore D. Peyser, pursuant to which it 


| 
| 


agreed to pay the sum of $25,000 to the executors, administrators, or 
assigns of the insured upon receipt at its home office of due proof of 
his death. | 

12. Onor about May 13, 1955, insured assigned aforesaid policy 
to defendant as security for a loan made by defendant to the insured and 
any subsequent increases thereof. Additional loans were made between 
that date and the date of the death of insured, the exact amount of which 
are unknown to plaintiffs, but on information and belief they allege that 
the total indebtedness of insured to the defendant at the time of his death 
on such policy was $1,658.11. | 
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13. Onor about September 17, 1956, insured assigned above 
policy to plaintiff, Louis E. Spiegler, as collateral security for a loan 
of $3,000 made by the said Louis E. Spiegler to the insured on such 
date. A copy of the assignment was filed at the home office of the de- 
fendant and receipt thereof was acknowledged by the defendant. 

14. Insured died on the 17th day of June, 1957. At the time of 
his death the aforesaid policy of insurance was in full force and effect. 
On said date there was due and owing to the said Louis E. Spiegler the 
sum of $3,000, with interest from May 3, 1957 at the rate of six percent 
per annum. 

15. Due proof of the death of insured was filed at the home office 
of the defendant on or about July 12, 1957; but defendant has failed and 
refused to pay the amounts due on said policy. 

WHEREFORE, plaintiffs demand judgment against the defendant 
as follows: 

1. Plaintiff, Security Bank, demands judgment against the defen- 
dant in the sum of $2,900.00, with interest at six percent per annum on 
the sum of $400.00 from May 6, 1957, and on the sum of $2,500.00 from 
April 18, 1957, together with the costs of this action. 

2. Plaintiff, Louis E. Spiegler, demands judgment against the de- 
fendant in the sum of $3,000, together with interest from May 3, 1957, 
at the rate of six percent per annum, together with the costs of this action. 

3. Plaintiff, Lucille L. Peyser, as Administratrix with the Will 
annexed of the Estate of Theodore D. Peyser, deceased, demands judg- 
ment against the defendant in the sum of $40,783.78, with interest and 


costs. 


/s/ Robert E. Sher 
* * * 


Attorney for Plaintiff Lucille L. 
Peyser, Administratrix with the Will 
annexed of the Estate of Theodore D. 
Peyser, deceased. 


/s/ Henry S. Goodman 
* * * 


Attorney for Plaintiff Security Bank 
/s/ SolM. Alpher 
* * * 


Attorney for Plaintiff Louis E. Spiegler 


[ Filed September 27, 1957] 
ANSWER OF DEFENDANT TO COMPLAINT 
1. The defendant admits the allegations of paragraphs 1 \through 
5 of the complaint, and admits that under date of July 26, 1954, it issued 
its policies of life insurance numbers 1,620,158 and 1,620 159 on the 


life of Theodore D. Peyser in the face amount of $25,000 each payable 
upon the death of the said insured to his executors, administrators or as- 
signs, subject to the terms and conditions set forth in said policies includ- 
ing the payment of monthly premiums in the amount of $257.25 on each of 
said policies. | 

2. The defendant further admits that on or about May 13, 1955, the 
said insured assigned said policies to the defendant in accordance with the 
policy loan provisions thereof for the purpose of borrowing against said 
policies to make premium payments, that thereafter and from time to 
time certain loans were made by the defendant to the said insured for such 


purpose, and that the total indebtedness of the insured to the a 


under each of said policies was $1,536.06. 

3. The defendant further admits that on or about May 31, 1955, the 
said insured assigned policy number 1, 620, 158 to the plaintiff decane 
Bank, and that on or about September 17, 1956, the said insured assigned 
policy number 1,620,159 to the plaintiff Louis E. Spiegler, but the defen- 
dant is without knowledge or information sufficient to from a belief as to 
the status of any indebtedness which may have existed between he said 
insured and the said assignees. 

4. The defendant further admits that the said insured died on 
June 17, 1957, but it denies that said policies were then in full force and 
effect, and says that at that time the said policies had no value of any kind. 

5. The defendant denies each of the allegations of the complaint not 
specifically admitted herein, and denies that it is liable to any i the plain- 
tiffs herein in any amount. 

DRURY, LYNHAM & POWELL 


By /s/ John M, Lynham | 
Attorneys for Defendant 
[ Certificate of Service] ae | 


Washington, D. C. 
March 19, 1959 


The above-entitled cause came on for hearing before the 
HONORABLE ALEXANDER HOLTZOFF, United States District Judge, at 
11:00 a.m. 

APPEARANCES: 


ROBERT E. SHER, Esq. , 
JAMES H. HELLER, Esq. , 
Counsel for Plaintiffs Nos. 1 and 2 


SOL M. ALPHER, Esq., 
Counsel for Plaintiff No. 3 


JAMES C. McKAY, Esq., 
RALPH CHITTICK, Esq. , 
Counsel for Defendant 


* * * * 

THE CLERK: Peyser v. The Connecticut Mutual Life Insurance 
Company. 

THE COURT: You may come to the bench, gentlemen. 

(Whereupon counsel approached the bench and the following pro- 
ceedings were held:) 


MR. SHER: We are all agreed we will waive a jury trial and 


have Your Honor try the case. 

THE COURT: Very well. 

MR. McKAY: Yes, sir, that is correct. 

THE COURT: That is agreeable to both sides. Very well, we 
will proceed, gentlemen. 

I still hope that you are going to stipulate the facts. You can put 
an oral stipulation on the record and reduce the issues of fact in contro- 
versy, if there are any, toa minimum. 

MR. McKAY: Perhaps as we go along. I think we both agree, 
as to one witness neither one of us would want to stipulate his testimony. 

THE COURT: That is all right. 

MR. McKAY: As we go along, we can stipulate as to documentary 
material, and so forth. 

THE COURT: I rather think it would be helpful if at the opening 
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of the trial, you stipulated what facts can be stipulated, so that, 
Court would know what is stipulated and what is left open for trial on the 

facts. 

I think that would be more efficient and more helpful to the Court 

than to stipulate facts now and then as you go along sporadically. 
MR. SHER: How would you suggest we do it, Your Honor ? 

THE COURT: Well, I think in lieu of an opening statement , since 

this is not to be a jury trial, you can recite the facts in such a form that 


is objective and without any argumentative twists, and without any color 


attached, so that counsel could probably stipulate them. | 
MR. SHER: That, to me, will be difficult, but I will a 
THE COURT: It is indispensable. 
MR. SHER: I mean, the objective part. 
THE COURT: Especially since there is not to be a jury. I have 
often urged counsel, especially in complicated cases, that they can 


always get requests for admissions admitted if they won't make their 
requests argumentative, if they won't put any prejudicial twists on them, 
but just state them objectively in a colorless manner. 
MR. SHER: I think, in a sense, that our pre-trial statements both 
fall within that category. 
MR. McKAY: We only had really two issues to raise to your 
pre-trial statement. One was the one I mentioned to Judge Holtzoff just 
now as to the January premium, and there was another one. | 
THE COURT: Do you want to make a formal motion to cont 
Mr. Chittick for the purpose of this case? 
MR. McKAY: Your Honor, it is barely possible that Mr. Chit- 
tick might be a witness. | 
THE COURT: I see. | 
MR. McKAY: He is co-counsel. I would like to introduce him. 
THE COURT: You are from Nebraska? | 
MR. CHITTICK: Yes, sir. 
THE COURT: Where? 
MR. CHITTICK: Lincoln, Nebraska, Your Honor. 
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THE COURT: It is a pleasure to have you here, Mr. Chittick. 
MR. CHITTICK: Thank you, sir. 
THE COURT: Very well, we will proceed. 
(Whereupon counsel resumed their places at the trial table and 
the following proceedings were held: ) 
THE COURT: Do I understand that both parties desire to waive 
a jury? 
MR. SHER: Yes, Your Honor. 
MR. McKAY: That is correct, Your Honor. 
THE COURT: That is all the Plaintiffs ? 
MR. ALPHER: Yes, sir. 
THE COURT: The Court will accept the waiver. 
You may excuse the jury panel. 
THE CLERK: Will all the jurors please return to the Jury Lounge. 
THE COURT: I want to be sure I have the appearances correctly. 
Mr. Sher, you represent the Peyser estate and the Security Bank? 
MR. SHER: Well, yes. 
THE COURT: And Mr. Heller is associated with you? 
MR. SHER: That is right. 
THE COURT: And Mr. Alpher represents the Spiegler estate; 
is that correct? 
MR. ALPHER: Yes, Your Honor. 
THE COURT: You may proceed. 


MR. SHER: Your Honor indicated that an opening statement 


wouldn't be necessary here. 

THE COURT: Well, my suggestion is that the opening statement 
be made in such form that all or most of it could be stipulated. 

MR. SHER: All right. I will try to do that, Your Honor. 

On July 26, 1954, the Defendant issued two policies of life in- 
surance on the life of Theodore D. Peyser, each in the sum of $25,000, 
that amount to be payable to the executors, administrators or assigns 
of the insured upon receipt at its home office of due proof of his death. 

The policies are dated as of May 28, 1954, approximately two 


months before their issuance. 
Because of the fact that Mr. Peyser at that time was not in the 
best of physical condition, there was an added premium over and above 
that normally in effect; and the actual premiums payable on each policy 
were $257.25 per month. 
Mr. Peyser passed away on June 17, 1957. 
The Plaintiff, Lucille L. Peyser--now Mrs. Goldheim; she has 
since remarried--is the duly appointed qualified and acting administra- 
trix with the will annexed of his estate. 
I might say, we haven't called to the Court's attention the fact 
that Mrs. Peyser has remarried, and we would like now to move that 
the name be changed. 
THE COURT: In the absence of objection, let all the pleadings 
be deemed amended so as to show her new name. | 
What is her new name ? | 
MR. SHER: Goldheim, G-o-l-d-h-e-i-m. | 
Now, on May 31, 1955, Theodore Peyser assigned one of the 
policies, that is, Policy No. 1,620,158--the other one is 159, jand I 
think I will refer to them as 158 and 159--assigned Policy 158 to the 
Plaintiff Security Bank , as collateral security for any and all liabili- 
ties of the insured to the said bank either then existing or that may 
10 thereafter arise in the ordinary course of business se the 
parties. 
A copy of the assignment was filed at the home office of the 
Defendant, and its receipt acknowledged. 
The policy contains this language with respect to asstgunseless 
"No assignment of this policy shall be binding upon the 
company until the original or a copy thereof is filed at the home 
office of the company in Hartford, Connecticut. The company 


will not be responsible for the validity of any assignment. Any 


assignment made after the death of the insured shall be valid 
only with the consent of the company." | 
Now, as I said before, the assignment to the Security Bank, 
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which was on the bank's form--not on the regular insurance company 
form; it was a broader assignment than the one that the insurance com- 
pany used--was filed with company at its home office on May 31, and its 
receipt was acknowledged by the Defendant. 

At the time of this assignment, insured was indebted to the bank 
in the sum of $2,864.21. 

Now, he was an indorser ona note in the sum of approximately 

$2500. There was another indorser on that note. Since Mr. 
Peyser's death, the other indorser has paid up that note, with the result 
that the present indebtedness to the Security Bank is $425.00, with in- 
terest from May 6, 1957. At the time of the filing of the suit, however, 
it was the larger sum that I mentioned earlier. 

On or about September 17, 1956, Mr. Peyser assigned Policy No. 
159 to Plaintiff Louis E. Spiegler, as collateral security for a loan 
of $3,000 made to the insured on that date. 

A copy of this assignment was filed at the home office of the 
company, and its receipt acknowledged. This assignment was on the 
standard form used by the Defendant company. Such sum of $3,000, 


with interest at six per cent per annum from May 3, 1957, still remains 


unpaid. 

The policies contained provisions for certain loan values, after 
they had been in effect for a period of a year, the loans to bear interest 
at the rate of five per cent per annum payable annually. 

It was the practice of Mr. Peyser to use whatever loan values 
were available for payment in whole or in part of any of the monthly 
premiums that came due. 

Now, the loan value first came into being one year after the date 
of the policy, which would be May 1955. He used whatever accumulated 
loan value there was for the payment of premiums for succeeding months, 

12 and then whenever it was necessary, he put up additional money 
to make up whatever was lacking. 

As of the date of the death of Mr. Peyser, the Defendant had 
advanced, by way of loans, a total of $1,658.11 on each of the policies, 
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or a total of $3,316.22, for which, with interest, it has a prior lien on 


| 
| 
| 
| 


the proceeds of these policies. 
As part of its regular procedure, the Defendant sent each assured 
a premium notice three or four weeks in advance of the date on which 
the premium was due. If the premium was not paid by the due date, the 
Defendant sent out a second notice, advising the assured of that fact, 
and informing him that he could pay up the premium within the|thirty- 
one-day grace period. | 
This was standard operating procedure for this company, and 
it was done in this case. If the premium was not paid within the grace 
period, the Defendant would then, within three or four days of the ex- 
piration of the grace period, or within three or four days after the ex- 
piration of the grace period, send out what they call a "Late payment 
offer ,"" which advised the assured that the policy would be reinstated if 
the premium was paid within fifteen days of the expiration of the grace 
period. So that for all practical purposes, there was a forty-five-day 
grace period. There is no doubt that the insurance was in effect 
during the grace period. There may be some question as to whether it 
was in effect during the extended fifteen-day period; but I don't think 
that makes very much difference in this particular case. 
Now, Mr. Peyser was in the habit of paying his monthly premi- 
ums during this extended payment period, that is, that extended fifteen- 
day period, using for that purpose whatever loan values were available, 
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and issuing his check or checks for the balance. 

The checks were generally delivered to a Mr. Koons, who was 
the agent for the company that had sold the policies to Mr. Peyser. 

On January 3, 1957, insured issued two checks drawn on the 
Security Bank, payable to Connecticut Mutual Life Insurance Company , 
each in the sum of $190.50. That was in payment of the November 
premium, the premium that was due November 28, 1956. There was at 
this time the sum of $61 and a few cents of loan value on each policy; 
and if you add that to the $190.50, it equals the amount of the premium 
that was due. | 
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These checks were given to Mr. Koons on January 3; and he 
turned them in to the agency cashier on that date. They were kept in 
the cash box of the agency, and were not deposited until March 19, 

14 1957. 

On either February 12 or February 14, 1957, Mr. Peyser 
issued two more checks on the Security Bank, payable to Connecticut 
Mutual Life Insurance Company, each in the sum of $190.00. Again, 
he used the available loan value to make up the difference. 

These checks were delivered to Mr. Koons on either the 12th 
or the 14th. Nobody is sure just which day. One check is dated the 
12th of February; one is dated the 14th of February; but they were ap- 
parently both issued on the same day, given to Mr. Koons, by him 
turned in to the cashier of the agency; and these checks, too, were held 
until March 19. 

Now, our position is that funds were available with which to pay 
these checks had they been deposited within a reasonable time after 
their issuance. 

However, toward the end of March of ‘57, Mr. Peyser went to 


the hospital for a check-up, and he was operated on. He was operated 


on for cancer.’ He remained in the hospital until sometime after the 


middle of April, when he came home; was in very serious condition, in 
great pain, under sedation all the time; returned to the hospital toward 
the end of May, and died there on June 17. 

So due to the combination of circumstances of these checks not 

having been deposited when it would have been expected that they would 
15 be, plus his going to the hospital, were responsible for the 
checks not being paid. 

They were deposited on the 19th. They were returned three or 
four days later for insufficient funds. They were redeposited on the 
very day that Mr. Peyser went to the hospital; and then he told the 
bank he would have to stop payment on them because of the situation. 

THE COURT: Do I understand that payment was stopped or that 
the checks were dishonored for insufficient funds ? 
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MR. SHER: They were first dishonored, and then redeposited; 
and when they were redeposited was on the very day he was in the hos- 
pital; and he told the bank he would have to stop payment on them. 

THE COURT: Yes. | 

MR. SHER: Now, apparently, it is not always easy for the agency 
here in Washington to determine the exact amount of loan value on these 
policies; and when the agency notified the home office of the amount of 
the loan value and of the amount of the checks, the home office advised 
the agency that an additional sum of $23.90 was due on the November 


and December premiums, and perhaps also in part on the October pre- 


mium. Iam not sure about that. | 
Mr. Koons went to Mr. Peyser on February 21, and obtained 
from him a check for $23.90. Mr. Koons turned that over to the 
cashier; it was placed in the cash box; it was deposited. I am/not sure 
exactly when, but this check was paid. Money was retained by 
the company until after Mr. Peyser died. They sent it back on the 18th 
of June. Mr. Peyser died on the 17th of June. | 
Shortly after the deposit of the January and February checks, in 
March of 1957, Mr. Koons told insured that the Defendant would not 
accept premiums that were due in January until the checks for the 
November and December premiums were made good. ! 
On April 3, 1957, Defendant's cashier wrote Mr. Peyser that 
the policies had lapsed because of the non-payment of the November and 
December premiums. At that time, as I stated, Mr. Peyser was in 


the hospital, undergoing this cancer operation; and he didn't reply to 


this letter. | 
Ten days to two weeks before Mr. Peyser died, his son, Theo- 
dore Peyser, Jr., found out that there was a problem with respect to 
the insurance policies. Mr. Peyser had not informed the members of 
his family that any premiums were unpaid. Actually, Mr. Peyser, Jr., 
had found a couple of policies of insurance among his father's effects 
in his office. They were not these policies. They were older policies 
that he had taken out some years before. 
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Mr. Peyser, Jr., went to the agency to find out if those policies 
were in effect, and he was told that the premiums were unpaid on the 


two policies in issue here, and that the company considered that they 
17 had lapsed. 

He immediately went to see his uncle, Mr. Philip Peyser, 
whom I am sure Your Honor knows, with the firm of Whiteford, Hart, 
Carmody and Wilson. 

Mr. Philip Peyser, after investigating the situation, brought a 


certified check for $800 to the agency, in payment of premiums past 
due, along with a letter, in which he stated that if they would advise 
him of any additional amounts that might be due, he was ready, able 
and willing to pay the premiums on the two policies. 

The agency stated that they would have to take this up with the 
home office. They gave him what is known as a conditional receipt for 
this money; and after a period of a few days, sent the check back and 
told him it was too late. 

Mr. Philip Peyser submitted an application for reinstatement, 
along with his letter, in which he set forth his brother's physical condi- 
tion at the time; and, of course, it wasn't good. He had been operated 
on for cancer. His days were numbered. 

He accurately set forth the physical-- 

THE COURT: This was before the death of the deceased ? 

MR. SHER: This was on June 10; and the deceased died a week 
later, on the 17th. 

Now, as I stated to Your Honor, each of these policies had been 
assigned. No notice was given to either of the assignees that these 

18 policies had lapsed. 

As I understand the position of the Defendant, they simply take 
the position that they have no obligation to give such notice. There is 
no dispute about the fact that no notice actually was given. 

THE COURT: Well now, that would affect only the interests of 
the second and third Plaintiffs; would it not ? It wouldn't affect the in- 
terests of the principal Plaintiff. 

MR. SHER: I think it would in this way, Your Honor. You 
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can't pay part of a premium. If it is $257.25 due each month, the only 
way either assignee could have protected its interest would be to pay 
the entire premium; and if it paid the entire premium, the policy would 
have been in effect, and we, the estate, would have owed some money 
to the assignee for advancing the additional funds, but the policy would 
have been in full force and effect. | 

Now, to go on a little further, despite the alleged lapse of the 
policies for non-payment of the November and December premjums-- 
and I want to emphasize that at all times the position of the Defendant 
has been that it was the failure to pay the November and December 
premiums which was responsible for the lapse and not failure to pay 
any other premiums. Despite that fact, the company continued to send 
premium notices to Mr. Peyser throughout the months of January, 
February, March, April, May and June, the last notice being sent to 
him on June 1, 1957. 

In connection with the May notice, which went out right around 
the first of May, there was included a notice of accumulated dividend 
of $396 on each policy; and the books of the local agency show that this 
$396 is treated as a credit in favor of Mr. Peyser. 

Now, in the evidence that we will put on, the small amount, I 
think there will be not much dispute about the fact that it is not! the 
practice of a company to continue to send out premium notices after a 
policy has been deemed to have lapsed; nor does this Defendant pay 
dividends to assureds whose policies have lapsed sometime before. 

The practice of this Defendant, after a policy presumably had 
lapsed, was for the president of the company to send each assured a 
so-called president's letter, which, as I understand it, stated that the 


policy was lapsed and the company hoped that the insured would rein- 


state it at an early date. 
No such president's letter was sent out in this case. 
In other words, our position is that the entire course of conduct 
of the Defendant in this case was to treat this policy as being in effect 
throughout those months of 1957, and that if the Plaintiff was entitled 
| 
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to that $396 dividend on each policy, it would have gone a long ways 


toward keeping this in effect, certainly, until Mr. Philip Peyser made 


his tender on June 10. And moreover, our position is that the assignees, 
20 had they’ known, would have provided the funds to keep the poli- 
cies in effect. 

I want to make just one more observation which Your Honor 
might feel is not objective, but I would like Your Honor to consider 
this. 

With respect to the November and December premiums, the 
company considered those premiums as having been paid. They had 
the checks in their possession. If either assignee had called up at 
any time during January or February or early March and said, is this 
premium paid, the answer, obviously, would have been, yes, because 
the books indicated-- 

THE COURT: Had they sent in receipts for the premiums or 
isn't it customary to send receipts ? 

MR. SHER: Iam not sure about that. If they did, we haven't 
been able to locate the receipts. But in any event, the first time when 
they deposited these checks on March 19, and the checks weren't paid, 
at that point, the company says, the policy lapsed for non-payment of 
the November premium; and the assignee couldn't possibly do anything 
about that, because it was much too late. 

Now, quite aside from everything else, it seems to me that the 
negligence of the company in the handling of these checks--I think 
Mr. McKay was quite right in saying it was negligence, and it may very 
well have been! inadvertent --casts an additional burden on them. 

THE COURT: Do you claim an estoppel due to this course of 
conduct ? 

MR. SHER: Yes. 

THE COURT: In order to establish estoppel, you have to show 
that the party relied on the representations consisting of a course of 
conduct to his detriment. 

MR. SHER: He was told-- 
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THE COURT: There is never any estoppel unless the person 


who claims estoppel can show that he relied on the representations to 
| 


his detriment. 
MR. SHER: Well, I think the course of conduct here indicates 

that. He is told that he can't pay any additional premiums until he pays 

up November and December, and he doesn't pay any additional premi- 


ums. | 
Unfortunately, of course, we don't have Mr. Peyser here to 
testify, and many of these conversations were between him and the 
agent. | 

THE COURT: I think I see your position. | 

MR. SHER: For the most part, I don't think Mr. MeKay is 
going to quarrel with these facts. | 

THE COURT: Mr. McKay. | 

MR. McKAY: May it please Your Honor, I would. like at this 
time to move for a judgment on the basis of the opening statement of 
the Plaintiffs on the ground, as to Mr. Peyser, as Your Honor pointed 

out, there was no showing and can be no showing that Mr. Pey- 
ser relied on any of these alleged acts of the Defendant company. 

THE COURT: No, I think I would rather not dispose of the mat- 
ter on the opening statement. | 

MR. McKAY: But I would for the record also move as; ito the 
assignees as well for a judgment. | 

THE COURT: Motion denied. 

MR. McKAY: Your Honor, Mr. Sher is correct in stating that 
there are large areas of agreement on the facts. This might not bea 
logical presentation at the moment, but I do want to state some small 
areas where we do disagree with his opening statement. | 

We think the evidence will show that Mr. Peyser, aftex the 
policies did have a loan value, used the loan value to the extent he 
could use it on every payment of every premium every month. 

THE COURT: I understood that that was in Mr. Sher's 
ment likewise. So there is no disagreement as to that. | 
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MR. SHER: That is correct. 

MR. McKAY: My notes, Your Honor, indicate that he said that 
sometimes he did and sometimes he didn't, or words to that effect. 

THE COURT: What is your contention as to that, Mr. Sher? 

MR. SHER: He always used whatever available loan value. 

THE COURT: In other words, you agree with Mr. McKay's 
statement ? 

MR. SHER: That is correct. 

MR. McKAY: Also, Your Honor, to add something to his 
statement, Mr. Peyser also used the full amount of his dividends to pay 
premiums as well. 

THE COURT: Will that be stipulated also? 

MR. SHER: That is correct, Your Honor. 

MR. McKAY: Your Honor, we would like to reserve calculation 
of the total amount of loan outstanding and also the total amount due. 

THE COURT: Oh, yes. 

MR. McKAY: Another small point is that Mr. Peyser, when he 
did deliver checks to the company, on every occasion delivered them 
to Mr. Koons. 

I just want to make that clear that there were no checks-- 

THE COURT: Will that be stipulated? 

MR. SHER: That is correct. 

MR. McKAY: Your Honor, we believe the evidence will show 
that the checks for the December premiums were actually given to 
Mr. Koons on February 12. I don't know whether Mr. Sher will stipu- 
late to that. 

24 MR. SHER: I am willing to accept it. 

THE COURT: You are willing to accept it? 

MR. SHER: Yes. It was either the 12th or 14th, andl think the 
12th is all right. 

MR. McKAY: Your Honor, we contend that funds were not avail- 


able on either occasion when these checks were given to Mr. Koons, 


either on January 3 or February 12. 
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We have taken the deposition of the vice president of the Security 
Bank, and we will show Your Honor that no funds were available during 
that period. 

THE COURT: Will that be conceded? 

MR. SHER: No, no, indeed. 

THE COURT: Very well. That is one matter that is not stipu- 
lated. I think it might be relevant, however. | 

MR. McKAY: Your Honor, as long as I am tracking his opening 
statement, I would like to also say when Mr. Peyser returned from the 
hospital, he did call up Mr. Koons to discuss possible reinstatement 
of the policies on May 23. There was another contact there, and then, 
as Mr. Sher stated, he went back in the hospital sometime thereafter. 

I would like to explain that the $23.90 check was held because 
there was some hope, at least up to a point, of reinstatement . | 

When it was returned to Mr. Peyser, it is true that the letter 
was dated June 18, but the lady who sent back the check had not been 

notified of Mr. Peyser's death. | 

I don't think that is an important point. | 

Your Honor, we disagree that Mr. Koons, who was the Defend- 
ant's agent contacting Mr. Peyser, told Mr. Peyser that he would not 


accept the January payments or January premium payments unt the 
November and December payments were made. 
THE COURT: You dispute that ? 
MR. McKAY: Yes, we do. When I get into our statement, we 
will elaborate on that. | 
The check for $800 which Mr. Philip Peyser tendered to the 
company, together with the application for reinstatement, was|for the 
November and December premiums. 
I don't think Mr. Sher mentioned this, or he may have. 
letter accompanying the application said he held himself ready | 


the premiums from January through May, but he at no time tendered 


payment for such premiums. 
THE COURT: Is that stipulated, Mr. Sher? 
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MR. SHER: Well, Your Honor, I would rather have you look at 
his letter, Mr. Philip Peyser's letter, because the connotation may be 


somewhat different from what Mr. McKay Says. 

THE COURT: Very well. 

MR. McKAY: Your Honor, another point I would like to make 
is, I do not believe, after a quick check of our answer and pre-trial 

26 statement, that we have ever officially taken the position that 
the policies lapsed as of November. I think our allegation is that at 
the time of his death they had lapsed for failure to pay premiums. 

Our position, if I may state it, is we do contend that the failure 
of the checks for the November premiums to clear resulted in a lapse 
as of that date. 

THE COURT: A lapse forty-five days after the due date. 

MR. McKAY: The lapse always goes back to a premium due 
date. Ifa premium is due on November 28, you have thirty-one days. 
If you fail to pay it on the thirty-first day, and it lapses, the lapse is 
as of the 28th day of November. 

THE COURT: I thought it lapses at the end of the period of 
grace. 

MR. McKAY: It would lapse, but as of-- 

THE COURT: You mean the date of the lapsing relates back to 
the due date of the premium? 

MR. McKAY: That is correct, sir. 

THE COURT: Instead of being effective as of the end of the grace 
period? Is that your contention ? 

MR. McKAY: Yes, Your Honor, that is correct: 

THE COURT: It may not be material in this case, but I can 
understand how it might be material in some instances. 

MR. McKAY: That is right, sir. Our contention is that if you 
forget about the November and December premiums, that, nevertheless, 

27 Mr. Koons did attempt, without success, to collect the January 
28 premium, which was never paid; nor were any subsequent premiums 
paid. 
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Your Honor, I am not able to state at this moment whether the 
books of the agency treated the May dividend as a credit. | 
I do know the fact is that there was no dividend coming to Mr. 
Peyser at that time. | 


Now, sir, on the assignments, I will just briefly touch on what 
Mr. Sher has stated. 


There was--I think this should be brought out--this close re- 
| 
lationship between Mr. Peyser and the Security Bank. In fact, I have 
been told it is sometimes called the Peyser bank. It was founded by 
| 


Mr. Peyser's uncle. 
Mr. Peyser was in close contact with high officials of the bank 
on a very very frequent basis; and our feeling is, with this close rela- 
tionship, if there was any obligation to keep the bank advised as to what 
the situation was, it was on Mr. Peyser. | 
Moreover, the bank knew, or should have known Mr. Peyser's 
financial condition, as the account cards which we shall introduce indi- 
cate. | 
It is subject to dispute perhaps, but I understood Mr. Spiegler 
and Mr. Peyser at least were acquaintances; and we feel, if Your 
Honor would be inclined to look at it equitably, there is some gort of 
responsibility upon Mr. Peyser, himself, to keep these people 
who had loaned him this money advised. | 
Now, Your Honor, at this point, I would go back and sort of in 
detail outline our position, if that is permissible, sir. 
THE COURT: Before you do that, do I understand from your 
statement that subject to the specific qualifications which you have 
made, you stipulate all of the facts as stated by Mr. Sher? 
MR. McKAY: Could I consult Mr. Chittick for a second? 
THE COURT: Yes, indeed. 
MR. McKAY: Your Honor, with this small modification. 
Mr. Sher stated that when the November checks were given, there was 
a $61.02 loan value. Actually, sir, Mr. Peyser was anticipating and 


he was creating a value of $61.00. When the checks were retul 
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that had to be cancelled out. 
THE COURT: With that qualification, as well as the other quali- 


fications you have made already so far, subject to those exceptions , 


you stipulate the statement of facts as given by Mr. Sher; do you not? 


MR. McKAY: Yes, Your Honor. 

THE COURT: Very well. 

MR. SHER: I merely want to say that I disagree as to the 
meaning of the policy. 

29 THE COURT: I understand. I just wanted to get the area of 
agreement. 

MR. McKAY: Now, Your Honor, I hope I won't repeat too much 
what has been said. 

THE COURT: That is all right. 

MR. McKAY: I wasn't prepared to handle it in this fashion. 

THE COURT: I think we might have saved a half day of testi- 
mony this way. The Court appreciates the cooperation of both of you 
gentlemen and your associates. 

MR. McKAY: Thank you, sir. 

THE COURT: In bringing this matter to a head in this manner. 

MR. McKAY: Thank you, Your Honor. 

Your Honor, the policies, of course, will be in evidence. AS 
Your Honor knows, there are provisions in the policies which require 
that premiums be paid or that the policies will forfeit. 

I know there will be no dispute as to the contents of the policies, 
so I will not go into any further detail on that. 

Your Honor, Mr. Peyser was fifty-nine years old when these 
policies were taken out. As Mr. Sher pointed out, because of his 
health and age, and also, we would add, because of the size of the 
policies, the premiums were very large, $257.25 a month for each 

30 policy. 

THE COURT: The sum total of these policies was $50 , 000; 
wasn't it? 

MR. McKAY: That is correct, sir. 
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Now, Mr. Peyser chose, as he had the right to do under the 
policies, to pay his premiums monthly; and this is the way he paid them. 

Your Honor, I think it is relevant to point out that Mr. | Peyser, 
as Your Honor knows, was an attorney, who was well known in this 
jurisdiction, was a businessman with considerable experience} and we 
feel that it can be inferred that he understood what the policies said. 

Moreover, sir, we can establish that he had taken out with 
this very same company seven previous policies over a period of twenty 
years. | 


THE COURT: I assume there is not going to be any dispute as 


to the ability of the insured to understand what the policy means. 

MR. SHER: No. 

THE COURT: I don't think you need to put in evidence as to other 
policies. | 

MR. McKAY: If I may be heard on that just momentarily. 

THE COURT: Yes, of course. 

MR. McKAY: Their position, as Your Honor knows, is one of 
waiver and estoppel by our course of conduct upon which Mr. Peyser 

relied, we instilled in him the notion that he didn't have to pay 
premiums. We think that the fact that he had had seven previous poli- 
cies which had lapsed for failure to pay premiums indicates that he 
knew full well when and how a policy would lapse. 

THE COURT: Oh, well, I think the Court almost can take ju- 
dicial notice of the fact that everybody, at least every intelligent person 
knows when he takes out life insurance, he has to pay premiums. 
Whether it is by the year or semi-annually or quarterly or monthly 
depends on the arrangement; but everyone knows you have to pay pre- 
miums, just as everyone knows when you go to a grocery store you 
have to pay for the groceries before you can take them out of the store. 

It is just as simple as that. I don't think you have to prove that. 

MR. McKAY: All right, sir. | 

Now, Your Honor, as Mr. Sher said, there was the thirty-one- 
day period of grace. But he also mentioned this fifteen-day period 


| 
t 
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following the thirty-one day period of grace; and perhaps we do have a 
little area of dispute there. 

We think it will be established without any doubt that after the 
thirty-one day period of grace elapses, and during that fifteen-day 
period, the policy has lapsed. However, if the insured pays his pre- 
miums within that period, he may reinstate the policy without company 
approval. If he lets that fifteen-day period go by, then the insured 

during this period of time about which we are talking must fill 
out what is known as an agent's Form 67, which asks questions con- 
cerning the health; that must be sent to the company; and the company 
must be satisfied that the ex-policyholder is insurable and give its 
approval. 

THE COURT: May I make this inquiry of you. Does the policy 
by its express terms make any provision for this fifteen-day period, 
or is this just an accommodation the company extends ? 

The policy does make provision for the thirty-one-day grace 
period; does it not? : 

MR. McKAY: It does. To the best of my knowledge, subject 
to check with Mr. Chittick, the policy does not make provision for the 
fifteen-day period. 


THE COURT: No policy I ever had ever made any such provi- 


sion, I know. I never had any policy with this particular company. 

MR. McKAY: It may be that Your Honor never let the premium 
run to that extent. 

THE COURT: I never let that run beyond the grace period be- 
cause I assumed on midnight of the thirty-first day the policy had gone 
up the chimney subject to my right to secure a surrender value. But I 
was careful enough not to bring it to that point. 

MR. McKAY: Well, Your Honor, there were these provisions, 
and then there was this late-payment practice rule, I guess we might 
call it, which was for the benefit of the insured. 

Also, Your Honor, as Mr. Sher pointed out, and I think it is 
important here, after the policy reached its first anniversary date, it 
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did have so-called cash value or loan value. | 
I might say, Mr. Peyser used every available bit of his loan 
value to pay every single premium, At first, each month it was neces- 
sary for Mr. Koons to take an application for a policy loan to be filled 
out by Mr. Peyser, that had to be approved by the company. And when 
the policy was assigned to the Security Bank, it meant that the! assignee 
also had to approve it. | 
THE COURT: I presume his illness probably put an unusual 
financial burden on him, and that is why he had to do all those things. 
MR. McKAY: Iam not criticizing Mr. Peyser. Iam explain- 
ing the procedures which had to be gone through, and as a result of 
that, Mr. Peyser and Mr. Koons--I don't know who initiated the sug- 
gestion, but it was suggested that what is called an automatic premium 


loan provision be included in each of the policies. 
The way that works, sir, is that if the thirty-one days of grace 
expire, then the agency here sends the receipts for these poli- 
cies back to Hartford, and then Hartford determines whether or not 
there is sufficient loan value to cover the premium, that, together with 
the cash which the insured has paid. | 
If there is sufficient loan value, then Hartford will so ddvise the 
agency with a voucher and also send a copy of the voucher to the insured. 
In that way--it might take several weeks, three or four weeks-- 
the books of the agency finally are recorded, paid, but, of course, they 
are paid as of when the checks were initially given because there was 
loan value. 
As I stated, this was done every time; and every time Mr. Koons 


would go to Mr. Peyser who, apparently, simply ignored premium pay- 


ments until Mr. Koons appeared at his door and said, now, thirty-one 
days are coming up. He would usually go on the thirty-first day asa 
matter of fact and figure out for Mr. Peyser the loan value in) ee poli- 
cies, and since there was interest, he would have to work that calcula- 
tion out. Sometimes he made some mistakes. And then he would get 
the necessary cash from Mr. Peyser, take it back to the agency, and 
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then this procedure which I described would be gone through. 

Now, Your Honor, I would like to discuss the checks for Janu- 
ary 3 and February 12. 

35 On January 3, as Mr. Sher stated, this routine was gone 
through. Mr. Peyser gave Mr. Koons, our agent, two checks, each 
for in the neighborhood of $190. Mr. Koons took the checks immedi- 
ately to our cashier in the agency, and she, as Mr. Sher said, held 
them until March19. Mr. Koons did not know that the checks were 
being held. 

Mr. Koons then went after Mr. Peyser on the 31st day, or 
thereabouts, for the December premium, and the same routine was 
gone through again. The checks were given to Miss Exline, the cashier, 
and again she held them. Mr. Koons did not know this. 

The checks for the December premiums were paid, as we have 
stipulated on February 12. At that time, as Your Honor can see, the 
January 28 premium was already fifteen days overdue. 

Mr. Koons began discussing with Mr. Peyser--not knowing 
these checks were being held--well now, the thirty-one days of grace 


for the January 28 premium will be February 28; let's get these paid. 


Well, February 28 came and went and the policies lapsed. 

And Mr. Koons had almost daily conversations with Mr. Peyser to re- 
mind him of these very important policies. He said: Now, this is 
lapsed, but if you before March 12 pay it, under our late-payment offer 
procedure, you will not have to get approval of the company. 

Mr. Peyser acknowledged to Mr. Koons that he knew his 
policies had lapsed; and he acknowledged it repeatedly during this 
period up to March 12; and he told Mr. Koons that he could fill out this 
form and that he was sure he would have no difficulty to satisfy the 
company. 

March 12 came and went; and Mr. Koons said: Well, the fifteen 
days is gone. Now you have got to fill out this form. 

And he left the form with Mr. Peyser, and said: Here it is. 

Mr. Peyser read it. He said Well, I won't have any trouble, 
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in effect, filling this out to the satisfaction of the company. 
Bear in mind, Your Honor, neither Koons nor Mr. Peyser 
knew, as of this time, that the November and December checks had 
not been deposited. 
I left out one thing, sir. During this period, Mr. Peyser-- 
after the March 12, fifteen-day period had expired--discussed; Well, 
maybe I can reinstate just one of these policies. They are so expensive. 


And they discussed the possibility of reinstating one and not 


trying to carry these two heavy policies. | 
So when March 19 came, Miss Exline deposited these checks. 
On March 21, they were returned for insufficient funds. And this was 
the first time that Mr. Koons knew, and Mr. Peyser was quickly in- 
formed, that the checks had not been deposited. | 
This was twenty-one days after the policies had lapsed, in any 
event, for non-payment of the January 28 premiums, because that 
lapse had taken place, you might say, on the 28th of February, effective 
back to January 28. 
So Mr. Peyser did not protest to Mr. Koons: Why Kas you hold 
these checks ? | 
Mr. Koons told Mr. Peyser: Wael now, in order to reinstate the 
policies, you not only have to pay January, but we also have to collect 
November and December and still fill out this Form 67. | 
And Mr. Peyser acknowledged to Mr. Koons his understanding, 
and without protesting--as the protest is now made--that these checies 
should have been deposited. | 
On March 28, Your Honor, Miss Exline redeposited the checks. 
Meanwhile, I might say, Mr. Koons was seeing Mr. Peyser or 
calling him daily during this period. | 
On March 28, Miss Exline deposited the checks again without 
consulting Mr. Peyser. But she had had bad checks before from Mr. 


Peyser, and this was the routine. Several times she had just rede- 


posited them and they had cleared. 
THE COURT: Is she the cashier in the agency ? 
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MR. McKAY: Yes, sir. She is the cashier. 

Now, Mr. Koons, who I might say was very friendly and ad- 
mired Mr. Peyser very much, called Mr. Peyser and thought he ought 
to know that the checks had been redeposited; and Mr. Peyser said: 
You will have to get them back. 

Mr. Koons said, in effect: Ican't. It is after two o'clock, and 
they are gone. 

He said: Well, then, I will have to stop payment. 

Mr. Koons said, in effect: That is up to you. 


So he did stop payment. And as Mr. Sher said, he went into 
the hospital that day. 

Mr. Koons had talked to him on the telephone on that day. This 
was not known to Mr. Koons, for whatever significance it has. This 
was the last Mr. Koons heard from Mr. Peyser until the 23rd of May, 
when Mr. Koons came back to the office and found a telephone message 
to call Mr. Peyser at his home; which he did. And Mr. Peyser, ina 


very weak voice, wondered whether there was any possibility of rein- 
stating the policies. 

And Mr. Koons said: Well, what has happened? 

He said: Well, I have had one kidney removed. 

He said: Well, I will check and see whether or not we can in- 
sure a man with one kidney removed. 

And he did; and he said: Well, under certain circumstances, it 
is possible, but let's talk about it when you are feeling better and get 
back to the office. 

He said: All right. 

And, of course, Mr. Peyser had to go back into the hospital 
shortly thereafter. 

Mr. Philip Peyser, as Mr. Sher said, filed this or gave the 
agency this application for reinstatement and a check for $800 for the 
November and December premiums. He did, as I have stated, say: I 
hold myself out, or words to that effect, to pay whatever other premi- 
ums are due. 
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However, the application for reinstatement, itself, showed on 
its face, as Your Honor will see, that Mr. Peyser was in very poor 
condition and quite obviously, at least from a legal point of view, I 
should think, uninsurable. And Mr. Barrett, who is the head of the 
Washington agency, I believe accepted these checks conditionally on 
approval by the company; and the company rejected the application for 
reinstatement. 

Now, Your Honor, I would like to comment briefly, sir, on the 
sending out of the premium notices. | 

If this had been before a jury, I wouldn't have gone ita detail, 
but perhaps Your Honor would like to hear our position on it at this 
time. | 
THE COURT: Yes, indeed. 


MR. McKAY: It is true and it is undisputed that premium no- 


tices were sent out each month to Mr. Peyser on each of these policies 
until June, I believe was the last premium notice. | 
Dividend memoranda--one dividend memorandum for each policy 
--were sent out on May 28. Dividend memoranda go out on the anni- 
versary of the policy, which was May 28 in this case; and they just 
automatically go out with the premium notices. They come together. 
So this was done. There is no question about it. But what happened 
there, Your Honor, was this: | 
First of all, Your Honor will appreciate the Connecticut Mutual 
is a large insurance company with thousands of policies; and they have 
an office set up in compartments: An accounting division, which has a 


billing section, and has a renewal business section, and so forth. 

Now, what happened here was, so far as the company in Hart- 
ford was concerned, the November and December premiums Had been 
paid--I am speaking loosely now--because the agency had the checks; 
and the agency sent back the receipts, as the practice was, saying, 
partial payment made in cash, how much loan value; and the Hartford 
policy loan department checks that. | 


| 
So far as the company knew, these November and December 
| 
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premiums had been paid, because they had not known the checks were 


going to be returned. 

However, January was unpaid; and finally, when the agency here 
was unable to collect January, they sent back to Hartford the January 

receipts, and they sent them back in April. Sent the January, 
February, March and April receipts back, stating that the policies had 
lapsed, in effect, for failure to pay January premiums. 

So the company then started what they call their lapse procedure 
on the basis of the policies having lapsed in January; and this takes 
some time. Meanwhile, the billing department over here hadn't gotten 
the word, and they were continuing to send out premium notices. 

The lapse procedure got under way, and then the word came 
back that the November and December checks had bounced. So the 
lapse procedure was halted as to January, everything all scratched 
out, and Mr. Mahoney, who was then secretary of the company, now 
deceased, sent out a memorandum which stated, in effect, that the 
policies lapsed'as of November for failure to pay November and Decem- 
ber premiums; and they commenced their lapse procedure over again; 
and by the time what they call the termination list had reached the bill- 
ing department and renewal business department, the June premium 
notices had already gone out. And, of course, since the May dividend 
notice automatically went out with the May premium notice, that had 
gone, too. 

Of course, we considered that a routine matter, having no 
bearing on the question of lapse. The policy lapsed by its terms, both 
of them; and that, as I said, Mr. Peyser, even getting the premium 

42 notices--we don't even know whether he opened them; he cer- 
tainly paid no attention to them--he didn't rely on them, because by 
virtue of his numerous conversations with Mr. Koons knew the policies 
had lapsed. Talk about reinstatement. Mr. Philip Peyser's application 
was for reinstatement, indicating an awareness of lapse. 

Your Honor, I think I have covered the assignments. 

The president's letter, sir, since we have taken the deposition 
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in this case, Mr. Sher has, I have been to Hartford and I have discov- 
ered and the fact is where a policy such as this has an automatic pre- 
mium loan provision, and the receipts are sent back to determine 
whether there is any value, the policy loan department, if there is not 
any value in the policy, will so notify the agency and say: Try to get 
reinstatement . 

If that fails, then Hartford considers that everything has been 
done that can be done, and never send out a president's letter in that 
situation. And that is just routine. | 

In any event, Mr. Peyser, of course, didn't do anything or not 
do anything by virtue of this president's letter not being sent to him. 

Your Honor, on the assignments, I again state there is/nothing 


in the policy, nothing in the assignments, nothing in writing, no oral 
request made by either of these assignees that they be sent 


notices of premiums. | 
THE COURT: I think you have said that. | 
MR. McKAY: Yes, sir. | 
We think we can establish that that being the case, thatithere was 
no duty owing from the Defendant to the assignees. | 
I believe that is the end of my statement. Thank you, sir. 


THE COURT: Does any other counsel wish to make any state- 


ment ? 
MR. ALPHER: No, sir. 
THE COURT: Has the administrator or setts en elaieres is 
the case--of Louis Spiegler been substituted? 
MR. ALPHER: Yes, Your Honor. I am co-executor of Mr. 
Spiegler's estate, and I have been substituted. 
THE COURT: Has a formal amendment been made in this 
action ? | 
MR, ALPHER: There was an order signed of substitution. 
THE COURT: Is there an order of substitution? | 
MR. ALPHER: Yes, there is an order of substitution.| 
THE COURT: Very well. 
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Gentlemen, I am going to be tied up ina committee meeting all 


afternoon. So we will recess this trial until tomorrow morning. 
44 Now, I want to make this additional suggestion. 

I think a great many of the facts, probably most of the facts have 
been stipulated. In offering the various documents in evidence, I as- 
sume that formal proof will be waived. 

MR. McKAY: Yes. 

MR. SHER: Yes. 

THE COURT: So you can offer the documents in evidence one- 
by-one without making any formal proof in the morning. 

MR. SHER: We have agreed to that. 

THE COURT: We will recess at this time. 

(Whereupon at 12:25 p.m., the hearing was recessed, pursuant 
to reconvening at 10:00 a.m. , March 20, 1959.) 

45 * * * * March 20, 1959 
46 THE DEPUTY CLERK: Goldheim versus The Connecticut 
Mutual Life Insurance Company. 

THE COURT: Well, gentlemen, we are running behind the 
schedule. 

Friday morning is generally a bad time, because we save all 
our criminal matters and motions until Friday morning, and some- 
times they take longer and sometimes they take less time, one never 
can anticipate. 

You may proceed. 

MR. SHER: Your Honor, I would like to have marked and offer 
in evidence the’ two policies of insurance and the two assignments that 
were referred to in statements-- 

THE COURT: Well, I suggest that you offer one document at a 
time so that they can be listed as you go along. 

MR. SHER: Yes, sir. I offer in evidence Connecticut Mutual 
Life Insurance Policy No. 1,620,158. 

MR. McKAY: No objection. 

MR. SHER: I now offer in evidence Connecticut Mutual Life 
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Insurance Policy No. 1,620,159. 
MR. McKAY: We have no objections. 
MR. SHER: I now offer in evidence the assignment of Policy 
No. 158. Is that Plaintiffs’ Exhibit No. 1? | 
THE DEPUTY CLERK: That is Number 1, yes. 
MR. SHER: The assignment of the policy which has been 
marked as Plaintiffs’ Exhibit No. 1 to the Security Bank. 
MR. McKAY:. No objection. | 
MR. SHER: I now offer in evidence the assignment of the policy 


which has been marked in evidence as Plaintiffs' Exhibit No. 2) to 
Louis E. Spiegler. 
MR. McKAY: No objection. 
THE COURT: Mr. Sher, at a cursory glance at the assignments, 
I don't find any statement, and I wonder if Iam correct that there is no 
statement indicating the amount for which the assignment is given as 


security ? | 
MR. SHER: No, we will have evidence on that. | 
THE COURT: I beg pardon? | 
MR. SHER: I say we will have evidence on that. That is not 
indicated. | 
THE COURT: That is not indicated on the assignments ? 
MR. SHER: That's right. 
THE COURT: It's like the old-fashioned mortgage, like a heap 
of ants ? | 
MR. SHER: That's right. 
Incidentally, both of the assignments are, in form, absolute 
assignments. One of them, the insurance company form, is so de- 
nominated--absolute assignment, power of attorney. | 
THE COURT: I see. 

MR. SHER: I now offer in evidence as Plaintiffs' Exhibit No. 5 
a letter from the defendant, dated September 26, 1956, to Mr, Spiegler, 
48 acknowledging receipt of the assignment. | 
THE COURT: Is that necessary? Do we need it? 
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MR. McKAY: We stipulate-- 

THE COURT: Go ahead and make your record. Put it in if you 
need it. 

MR. McKAY: No objection, your Honor. 

THE COURT: Iam going to make an inquiry of you: 

This, of course, is a photostat, and it does not indicate who the 
letter is from. It is signed, "Sincerely, F. A. Doyan, Title Depart- 
ment." But whose title department ? 

MR. SHER: I think we have agreed that that is from The Con- 
necticut Mutual Life Insurance Company. 

There's no question about that being from The Connecticut 
Mutual Life Insurance Company ? 

MR. McKAY: No, no. 

THE COURT: Apparently the photostat process did not repro- 
duce the stationery. 

MR. SHER: Apparently so. 

And I now offer in evidence as Plaintiffs' Exhibit No. 6 the 


account card of the Barrett-McElfresh Agency relating to Policy No. 
158. 


Would your Honor bear with us for a moment? Apparently 
there is a little confusion about one page here. 

MR. McKAY: No objection, your Honor. 

THE DEPUTY CLERK: This is three pages, isn't it? 

MR. McKAY: Three pages, yes. 

MR. SHER: I now offer in evidence as Plaintiffs' Exhibit No. 7 
the account card for Policy No. 159. 

MR. McKAY: No objection. 

MR. SHER: Your Honor, I might say that I'm putting in a num- 
ber of exhibits at one time. I think it willbe easier to do that and then 
refer to them when the witness testifies. 

THE COURT: One of the account cards is for one of the policies, 
and the other account card is for the other? 

MR. SHER: That's correct. 
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I now offer in evidence five checks, made out by Mr. Peyser to 

the Connecticut Mutual Life Insurance Company, for the premiums for 

November and December. ro 
I think we ought to mark these separately. 

MR. McKAY: We have no objections, your Honor. 

MR. SHER: I think you had better mark these separately, be- 

cause they are in a different category. 


I now offer in evidence a notice denominated "Late Payment 
Notice." 
THE COURT: Just a moment. Are these the checks for the 
premiums ? | 
MR. SHER: The January-- 
THE COURT: Are these the checks that were alshonornd? 
MR. SHER: That's correct. 
MR. SHER: The January 3 checks covered the Novediter: 28 
premium, and the February 12 and 14 checks covered the December 28 
premium, and the small check for $23.90 was to make up the underpay- 
ment. | 
I now offer in evidence a notice called ''Late Payment Offer" 
for the February 28, 1957 premium, together with the envelope showing 
that this offer was mailed out on April 5, 1957. | 
MR. McKAY: Your Honor, we object to that on the ground that-- 
THE COURT: Well, I will look at it. | 
On what ground do you object to it? | 
MR. McKAY: As we understand it, the theory of the plaintiffs’ 
case is one of estoppel, and that, therefore, unless there is some 


showing that Mr. Peyser relied on the sending of this notice, it would 
have no materiality. | 
THE COURT: Mr. McKay, you can build a house only by laying 
one brick at a time. | 
Of course, all your objection is based on is that this offer is not 
sufficient to make out an estoppel. It isn't, but I don't know what other 
elements will be offered in evidence in order to complete the dhain. 
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That goes to the substantive effect of this offer, but not to its 
admissibility into evidence. I am going to overrule the objection. 

51 MR. SHER: I now offer in evidence, your Honor, two notices 
called "Final Notice" for the November 28, 1956 premium. One for 
the premium due on each of the policies. 

MR. McKAY: No objection, your Honor. 

MR. SHER: I now offer in evidence two notices of the premium 
due on December 28, 1956, one for each policy. 

MR. McKAY: No objection. 

MR. SHER: Mark these as one exhibit. 

THE DEPUTY CLERK: Yes. 

MR. SHER: I now offer in evidence notice of the January 1957 
premium, two notices, one for each policy. 

MR. McKAY: No objection. 

MR. SHER: I now offer in evidence the final notice of the Janu- 
ary 28, 1957 premium, with an envelope showing that this was mailed 
on February 1, 1957, your Honor. 

MR. McKAY: No objection. 

MR. SHER: I now offer in evidence the final notice of the 
February 28, 1957 premium, with envelopes showing that they were 
mailed on March 22, 1957. 

MR. McKAY: We object to that for the reason stated as to 
Exhibit No. 13, your Honor. 

THE COURT: What is your objection to this, Mr. McKay ? 

MR. McKAY: This is the final notice for the February 28, 
1957 premium. My objection was that the only relevancy that these 

52 _ notices could have would be if the insured, Mr. Peyser, had 


relied on them to his detriment. 
THE COURT: That goes only to the probative value of the sub- 
stantive rights of the defendant. 


They are admissible in evidence. Objection overruled. They 
may be admitted. 


MR. SHER: I now offer in evidence, your Honor, the notice of 
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the March 28, 1957 premium on each of the policies. 
MR. McKAY: Object to that on the grounds stated. 
THE COURT: Objection overruled. | 
MR. SHER: I now offer in evidence, your Honor, the notice of 
the April 28, 1957 premium--notices, I should say--with envelopes 
attached, showing that these notices were mailed on April 1, 1957. 
MR. McKAY: Same objection, your Honor. | 
THE COURT: Objection overruled. 
MR. SHER: I now offer in evidence the notices of the May 28, 
1957 premium, with envelopes attached, showing they were mailed out 
on May 1. ! 
MR. McKAY: Same objection as previously stated. 
THE COURT: Objection overruled. | 
MR. SHER: And I would like to direct your Honor's attention 
to the fact that each of these notices contain an item of interest of 
$59. 38 on a loan of $1658.11. | 
I now offer in evidence two dividend memorandums which ac- 


companied the notice of the May premium, each of them showing 
that a dividend of $396.00 was payable to the assured on May 28, 1957. 
And I would direct your Honor's attention to the fact aah on this 
notice, the following appears: 
The name of the dividend payee appearing on the records 
of the home office of the company if other than the asaured is 
shown below. 
One of them carries the name Security Bank, Washington, D.C.; 
the other one, Louis E. Spiegler. 
MR. McKAY: I object to that, your Honor. 
THE COURT: Objection overruled. 
You made the statement a moment ago, Mr. Sher, that|/these 


dividend memoranda accompanied the notices of premiums due on 
May 28-- 
MR. SHER: That's correct, your Honor. 
THE COURT: --1957. Now is it conceded that these dividend 
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memoranda accompanied those notices ? 
MR. McKAY: Yes, sir. 
THE COURT: Very well. 
MR. SHER: I now offer in evidence premium notices for the 


premium due June 28, 1957, with envelopes attached showing that they 


were mailed out on May 31, 1957. 

MR. McKAY: Same objection, as previously stated, sir. 

THE COURT: Objection overruled. 

MR. SHER: I now offer in evidence a letter to Mr. Peyser, 
dated April 3, 1957, signed by Mary Ann E. Schaefer, Cashier of the 
Barrett-McElfresh Agency, relating to the failure to have these checks 
go through for the November and December premiums. 

MR. McKAY: No objection. 

THE COURT: Very well. 

MR. SHER: I now offer in evidence the loan voucher of the 
defendant showing the premium loan of $61.03 on each policy for the 
November 1956 premium, and a similar voucher for the December 28, 
1956 premium. 

MR. McKAY: No objection, your Honor. 

MR. SHER: Please mark those separately. 


(Accordingly, Plaintiffs' Exhibits 
Numbers 1 through 28, inclusive, 
as previously described, were re- 
ceived in evidence. ) 


THE COURT: Now, these Exhibits 25, 26, 27 and 28, just 
what do you call them? Is there a title? 

MR. SHER: Loan vouchers. 

THE COURT: Loan vouchers. 

MR. SHER: It shows your Honor, the amount of the loan. 

THE COURT: I know what they show. I did not know the title. 

MR. SHER: I wasn't sure of that myself. I asked Mr. McKay, 


FRANK T. KOONS, SWORN. 
DIRECT EXAMINATION 
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BY MR. SHER: 


Q. Will you give your full name? A. Frank T. Koons. 


THE COURT: You will have to make yourself heard. You are 


in a big room here. 
THE WITNESS: Frank T. Koons. 
BY MR. SHER: 


Q. How do you spell that name? A. The last name only ? 


The last name. A. K-0-o-n-s. 


Q. | 
Q. Where do you live? A. 3514 Inverness Drive, Chevy Chase. 
Q. And what is your employment? A. A life insurance sales- 


THE COURT: A life insurance what? 
THE WITNESS: Salesman. 
BY MR. SHER: 


Q. With what company? A. Connecticut Mutual Life Insurance 


Company. 


| 
Q. How long have you been with the Connecticut Mutual Life 


Insurance Company? A. Since 1935 or six, I don't know which. 


Q. Have you always worked in the Washington area? A. Yes. 


Q. Did you sell the two policies that are in dispute in this case 


to Mr. Theodore D. Peyser? A. I did. 


Q. Will you tell us, Mr. Koons, how it happened that the poli- 
cies are dated May 28, 1954, and were actually issued on July 26, 


1954? A. Idon't remember Mr. Peyser's date of birth. 


THE COURT: You will have to speak up so we can hear you. 


THE WITNESS: I don't remember Mr. Peyser's date of birth, 


but an insurer, six months beyond, six months after the birth 


date, you 


take the next premium rate. Mr. Peyser was fifty-nine. Had the poli- 
| 


cies been issued after May 28, he would have been sixty for insurance 


purposes. 


THE COURT: Is all this material? I don't think it is. | 


MR. SHER: I think it is,your Honor; it shows-- 


| 
THE COURT: The question involved in this case is whether the 
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policies lapsed. 

MR. SHER: I think this shows the beginning of a course of con- 
duct which, I think, may have some bearing. 

THE COURT: If it doesn't take too much time. 

MR. SHER: It won't take much time. 

THE WITNESS: What is called dating back--in order to have 
the issue date of fifty-nine and to save the increase in premium. 

57 BY MR. SHER: 

Q. Now, did Mr. Peyser pay the premium for the first two 
months by cash, or did he give you a note for it? A. It was part cash 
and part note. 

Q. How much of it was cash, and how much was the note ? 

A. Iam not certain of the amount. 

Q. To whom was the note made? A. To me. 

Q. Personally? A. Yes, sir. 

Q. Was it endorsed by Mr. Barrett? A. It was. 

Q. And placed in the hands of a bank for collection? A. No, 
sir; it was discounted. 

Q. For how long was the note? A. I think it was three months, 
not more than three months; might have been two. 

THE COURT: This is all back in 1954? 

MR. SHER: This was right at the beginning. 

THE COURT: I don't think this has any bearing. 

MR. SHER: Your Honor, I hope you will bear with me, because 
I want to show the course of conduct dealing with this particular insured, 
extending credit to him from time to time. 

THE COURT: I will let you make a record. You are entitled to 
present your own case. 

58 BY MR. SHER: 
Q. Mr. Koons, did you call on Mr. Peyser from time to time 


to collect the premiums as they came due? A. Yes, Sir. 


Q. Is it fair to say that generally you collected the premiums ? 
A. Iam certain I collected every single one. 
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Q. Would he pay you by check or by note? A. He paid by check 
and taking credit for the increase in cash value in the policy. 

Q. Now, did he pay you within the grace period, or would he 
pay you after the grace period had expired? A. He paid either within 
the grace period or within a supplemental fifteen-day period under 
which he could pay the premium without producing evidence of health. 

Q. Now, to begin with, was it necessary to fill out a form when 


the payment was made within this extended fifteen-day period? 
A. Yes, sir; it was. We didn't have the extended fifteen-day period 
then. | 
Q. What was that extended form called? A. I don't remember 
the exact name of it--it wasn't a--how do you say it--it was a rein- 
statement, I think, is what it was called. | 
Q. Now, was the use of that form discontinued somewhere along 
the line? A. Yes, sir. 
Q. When? A. I don't remember the exact date. 
Q. Was it sometime in 1956? A. It was; yes, sir. | 
Q. And what change took place at that time? A. That'the 


premium, if the policy holder was living, the premium could be paid 


without giving any health information whatever. 
Q. In other words, if he gave you a check for the amount of 

the premium within the extended period, he didn't have to signiany form 

at all, is that right? A. That's right; yes, sir. | 
Q. And was this late payment offer which has been introduced 

in evidence, was that put into effect at about the time this change took 

place? A. I don't know that I understand you, Mr. Sher. | 
Q. Was it the practice of the company to send out late payment 

offers at all times while this policy was in effect? A. Yes. 


Q. And when approximately would such an offer go out ? 
A. Two or three days after the end of the grace period, or maybe the 
day after. | 


THE COURT: We will take our usual recess at this time. 


(Accordingly, at 3:00 p.m. the Court recessed for a brief period. ) 
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* * * 

THE COURT: You may proceed. 

BY MR. SHER: 

Q. Mr. Koons, did you collect the premium for November 
1956 from Mr. Peyser? A. Yes, sir. 

Q. When was that? A. I think that was January 3rd. 

Q. 1957? A. You are talking about November ? 

Q. Iamtalking about November. A. Yes. 

Q. And did you receive from Mr. Peyser two checks, one for 


each policy? A. Yes, sir. 
Q. Now, those checks were for less than the total amount of 


the premium, is that right? A. Yes, sir. 

Q. And how was the balance of the premium taken care of ? 
A. By what is called an automatic premium loan. 

Q. Did an additional premium loan come along each month on 
this policy? A. Yes, sir. 

Q. And was Mr. Peyser in the habit of using whatever loan 

value was available as partial payment of his premium or total 
payment if there was enough? A. In every case. 

Q. He did throughout that time? A. Yes, as soon as there was 
cash value available. 

Q. Now, did Mr. Peyser ask you to hold the checks that he 
gave you on January 3, 1957? A. No, sir; he didn't. Iam not certain 
about January 3rd. 

Q. What aren't you certain of, the date or whether he asked you 
to hold them? A. No, the date of this collection. 

Q. Ican tell you, the checks are dated January 3, 1957. 

A. That's the day I got them then. 

Q. That's the day you got them? A. Yes. 

Q. That's your only uncertainty, is that right? A. Yes, sir. 

Q. You are not uncertain about whether he asked you to hold 
them? A. No, sir. 

Q. He didnot, youtoldus? A. He did not. 
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Q. What did you do with the checks? A. I turned therh in to 
the cashier's office. | 
Q. That's at the Barrett-McElfresh Agency? A. It is, yes, 
sir. 

Who was cashier at that time? A. Mrs. Exline. 

How do you spell Exline? A. E-x-l-i-n-e. 
Was her name Mrs. Schaefer at that time? A. It wae: yes, 

| 


Q. And to the extent that there is correspondence or reference 
to a Mary Ann E. Schaefer, that would be the same person as Mrs. 
Exline? A. That is, sir. | 

Q. Now, did you talk with Mrs. Exline when you handed her the 
checks? A. I don't remember. I wouldn't say anything to her except , 
"Here's Mr. Peyser's checks." | 

Q. You didn't say to her that she should hold them for any 
length of time? A. No, sir. 

Q. Did you give Mr. Peyser a receipt for the premiunjs? 
A. No, sir. | 

Q. Was it your practice to give him receipts, or did you just 


take the check and deposit it, or turnitin? A. There wasn't a re- 
ceipt due on that particular transaction. | 
Q. Why isthat? A. The policy had an automatic premium 
loan in it, and he was taking the automatic premium loan as far 
as it would go, and that doesn't call for a receipt. There isn't any re- 
ceipt to give him. : 
Q. Now, did you know that the January 3 check was not deposi- 
ted on that day or the day after, or within two or three days? A. I had 
no way of knowing that. 
Q. Did you know that at that time? A. No, sir. | 
Q. You assumed that it was? A. I did. 
Q. Now, what happened in connection with the December 28, 
1956 premium? A. The same procedure. | 


Q. When did you see Mr. Peyser about those premiums? 
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A. You are talking about December ? 
Q. Lam talking about December, yes. A. Along about the 
12th of February, I think. 
Q. And did you get two checks? A. Let me just back up a 
minute, please, sir. I saw him the last day of grace to see if he would 


pay the premium at that time. He didn't; he went into the fifteen-day 


period during which the policy was in force, during which he would pay 
it. It was the end of that period that he gave it to me--that must have 

been January 12. 

Q. Now, at that time, at the time you got these two checks for 
the December premiums, the fifteen-day period had not yet expired ? 
A. That's right; yes. 

Q. Andiagain Mr. Peyser used whatever loan value was avail- 
able and gave you the checks for the difference? A. Yes, he did. 

Q. At that time did he ask that you hold the checks for any 
length of time? A. No, Sir. 

Q. What did you do with those checks? A. What I did with the 
preceding checks. 

Q. Turned them into the cashier? A. Yes, sir. 

Q. And did you tell the cashier to hold them for any particular 
time? A. I did not. 

Q. Did'you know that those had not been deposited within a day 
or two or three after you turned them in? A. No, sir; I did not. 

Q. Sometime after this, later in February, did you go back to 
Mr. Peyser for some additional money to pay the November and Decem- 
ber premiums? A. I did. 

Q. Will you tell the Court about that ? A. The amount of money 
that I had collected to make up the difference between the net increase 
in loan value and the premium, I made a mistake in the calculation, 
and was notified by the home office through the cashier that such and 
such a sum of money additional was due, a small sum. I saw Mr. 
Peyser and he gave me that in a check. 

Q. That amount was $23.90? A. I think that's the amount; 
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yes, sir. 
Q. And the date was February 21, 1957? In any event, what- 


ever the date-- A. Whatever the date is on it, that's the date I got it, 


yes, sir. 
| 
Q. What did you do with that check? A. I turned that in to the 


cashier's office, too. 
Q. Now, when did you find out that these checks had not been 
deposited shortly after they were received? A. After the middle of 
March, I think that was. | 
Q. Now, tell us what happened at that time? A. That must 
have been about the 19th of March. I had prior to that been trying to 
collect the January premium, in which I had not been successful. And 
I went to Mr. Peyser and told him about these checks, and asked him 
to make them good. ! 
Q. Well, did you go to him about the checks after they were re- 
turned by the bank for insufficient funds? A. Yes, sir. I couldn't 
have before; I didn't know they hadn't been deposited. | 
Q. Now, do you know when it was that the checks were returned 
for insufficient funds? A. At about that time. The dates I don't know. 
Q. Well, it was sometime after the 19th of March, was it not? 
A. Returned? | 
Q. Yes. A. About the 19th of March. | 
Q. Do you know when the checks were first deposited? 
THE COURT: Well, you have offered the checks in evidence, 
and they show that by the endorsements. 
MR. SHER: I think so, your Honor. 
BY MR. SHER: 
Q. Now, Mr. Koons, you didn't then see Mr. Peyser about 
these November and December premiums until after the checks were 
returned by the bank for insufficient funds, is that right? A. That's 


right; yes, sir. 
Q. Now, tell us what conversation you had with Mr. Peyser 
| 
with respect to those checks? A. I told him if the checks weren't paid, 
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we would have to have a statement of health on a particular form. I 
had previously shown him that particular form in connection with the 
January premium. That January premium, the last day of grace was 
about February 3rd. 

Q. February 3rd? A. The thirty-one days grace. 

Q. Oh, yes. A. Sothe twenty-eight days to February 28, 
and then three days more in January--that's the thirty-one days. 

Q. Aren't you a little confused--you're talking about the Janu- 
ary premium? A. January premium. 

Q. You mean March 3rd, don't you? A. March 3rd. That's 
right, excuse me. 

Q. Allright. Okay. A. And bevana that point, we had the 
fifteen days. Now, I hadn't collected that January premium up until 
the end of the grace period, and we were approaching the end of the 
fifteen- day period, and I showed him this form which called for the 
statement of health, and told him that we would have to use that, and 
pointed out to him the things that were on it, and asked him if he could 
sign that form with impunity, and he said he could. 

Q. Now, you can't fix the date of that conversation any more 
closely than you have? A. Well, I know it was shortly before the end 
of the fifteen-day period. No, sir; I can't fix it any more than that. 

Q. He said he could sign that health certificate? A. Yes, sir. 

Q. Didhe? A. No, sir; he did not. 

Q. What happened after that? A. Then, when the checks 
covering the October and November premiums were returned-- 

Q. You mean the November and December-- A. November 
and December premiums were returned, I knew that the rules required 
that a reinstatement be made, and it was still within the period during 
which this particular form could be used. 

So I told him that we would have to include in this form the No- 
vember and December premiums. When we applied--I mean when-- 
after the end of the fifteen-day period on the January premium, we 
would have to include the other two, too. 
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Q. Did you tell him that you wouldn't be able to accept the 
January premium unless the checks for the November and December 
premiums were made good? A. I didn't come to that point, because he 
never offered me a check for the January premium. | 
Q. Didn't you tell him that, Mr. Koons, that he would have to 
make good-- A. Not in those words--he understood it--I aie have 
to tell him. 
Q. Do you remember testifying in my office when your eet 
tion was taken? A. Yes, sir. | 
69 Q. Do you remember my asking you this question, and your 
making this answer-- 
MR. McKAY: Give the page number. 
MR. SHER: This is page 78. 
BY MR. SHER (reading): 
Q. Did you also tell him during that period between the 
middle of March and the 29th of March that he would not be able to have 
the policy reinstated unless he made those checks good for the ‘Novem- 


ber and December 1956 premiums? | 


And you answered, "That's right?" A. Yes, sir; and say the 
answer is "That's right," I didn't-- 
Q. Then you did tell him he wouldn't be able to reinstate the 


| 


policy-- | 

THE COURT: He answered the question a little differently. 

You asked him the question whether he didn't say to the! de- 
ceased that his January check could not be accepted until the November 
and December premiums were paid. 

That's a little different from your statement. 

BY MR. SHER: | 

Q. Doesn't it amount to the same thing, Mr. Koons? A. Well, 
I don't know. I think if he couldn't pay the premiums, it would have 
hurt him a whole lot worse. I didn't mean to tell him anything that 
wasn't so, but I wanted to make the burden for him as easy as possible. 

I didn't want to throw a whole lot of stuff at him at once, 
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Q. Well; didn't you actually tell him then, Mr. Koons, that he 
would have to pay the November, December and January premiums to 
get the policy reinstated? A. From what I said to him, he had to 
understand that. I didn't put it in those words. 

Q. That's the effect of what you said? A. Yes, sir. 

Q. When did you next talk with Mr. Peyser following this dis- 
cussion of the return of the checks, the first time? A. I was in almost 
daily communication with him. I went to his office at least three or 
four times a week to try and it wasn't a question of my going there say- 
ing, 'Do this now."" But he would tell me, "I think it would be all right 
tomorrow or the day after." 

I was there almost every day to try to get that. 

Q. Were you there almost every day between the 20th and the 
28th of March? A. Yes, Sir. 

Q. What transpired at these meetings? A. Well, it was a put 
off. 

Q. What do you mean by that? A. "I can't do it today." 

Q. Did he tell you to come back? A. I would say, "Well, 
shall I come back tomorrow, or the day after, or what day ?" 

And he would say, "All right," or that he would see me such 
and such a day. 

Q. Now, did you see him on the 28th of March? A. I saw him 
the morning of the 28th, yes. 

Q. Was that the day that the checks were redeposited? A. Yes, 


Q. That's the checks for the November and December premi- 
ums that had been returned? A. Yes, sir. 

Q. Did youtell Mr. Peyser about that? A. No, because I 
didn't know they had been redeposited at that time. 

Q. Did you have some discussion with him that day about the 
checks? A. Yes. 

Q. Tell us what that conversation-- A. And he said that he 


expected to have the money ina day or so, and that he would pay it at 
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that time. In the meantime, he was talking about reinstating only one, 
not only one, but reducing each policy by half. | 

Q. Did he ask you to try to get the checks back from the bank ? 
A. Later on in the day. | 

Q. Tell us about that conversation? A. After I had' phoned 
him that the checks had been redeposited, he asked me to get them 
back, but there wasn't any way for me to do that, and I told him that. 

Q. And did he tell you that he didn't have sufficient funds in 
the bank, and, therefore, would have to stop payment? A. He didn't 
say he didn't have sufficient funds. | 

Q. What did he say? A. He said he would stop payment. 

Q. Was that the afternoon of the day that he went to the hospital ? 


A. Lam sure it was, yes, sir. 
Q. Did you talk with him at any time after that? A. Not until 
May 23rd. | 
Q. Now, what conversation did you have then? A. About one 
o'clock I came into the office--about two o'clock--and I hac a telephone 
call from Mr. Peyser giving me his home address number, and asking 
me to call him. AndI called him, and he said--asked me if i policies 
could be reinstated. 
And I asked him what his trouble had been in the ee and 
he said that he hada kidney removed. I consulted a medical book that 
we have in the office, a guide to underwriting, and I told him that the 
removal of the kidney did not preclude the possibility of his getting life 
insurance, but that he had better wait until he returned to the 
office and was back on the job and then submit an application for rein- 


statement. 
Q. That was the last time you talked to him? A. That was the 
last time I talked with him. | 
Q. Did you get paid on a commission basis on these policies ? 
A. Yes, sir. | 


Q. When did you get your commission for the November and 
December premiums? A. I don't remember that date. | 
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THE COURT: You may proceed. 
Will you read the question, please? 


(The reporter read the last question and answer. ) 


THE WITNESS: It was possibly in April. 

BY MR. SHER: 

Q. April15? A. About that time, I think. 

Q. Now, were you aware that a letter had gone to Mr. Peyser 
on April 3? A. Mayl refer to that commission again? 

Q. Yes, if it has anything to do with the question I asked you. 
A. It was subsequently charged back, so that actually no commission 
was paid. 

THE COURT: You know a great many of the facts that you are 

74 introducing into evidence were stipulated at the opening of the 
trial. 

That is the purpose of a stipulation, to eliminate oral testimony. 

MR. SHER: Your Honor, I hope you will bear with me. I'm 
trying to shorten this as much asIcan. I have difficulty remembering 
the oral stipulations exactly-- 

THE COURT: The purpose of a stipulation is to avoid oral 
testimony. 

The facts that are stipulated, I don't want to hear testimony on. 

MR. SHER: I'll try to keep away from it as muchasIcan. As 
I say, I have difficulty always remembering exactly what was stipu- 
lated, because it is an oral stipulation. 

THE COURT: Well, Ido. This is all stipulated. I have been 
listening to it ever since Mr. Koons went on the stand, except the mat- 
ters relating to 1945--everything else was stipulated. 

BY MR. SHER: 

Q. Mr. Koons, what is the practice of the company with re- 
spect to the issuance of a letter from the president of the company 
after a policy has supposedly lapsed? A. I told you once before 
something that I later found out wasn't true-- 

Q. I'mnot so much interested in what you told me before, I 


| 
51 | 


want to know what the practice of the company was with respect to the 
75 president's letter after a policy has supposedly lapsed? 

A. Iam not certain what that is. I do know, however--may J tell you 
what I think it is. | 

Q. No, if you don't know, I don't want you to tell me. | You do 
know that a so-called president's letter was not sent to Mr. Peyser 
in this instance? A. Yes. 

Q. It isa fact, isn't it, that dividends are not paid on policies 
which have lapsed? 

MR. McKAY: I object to that question, your Honor. 

THE COURT: Will you read the question, please ? 

(The reporter read the last question. ) 

THE COURT: Objection overruled. 

MR. McKAY: Your Honor, -- 

THE COURT: Iam going to take the evidence, and you may 


argue the legal significance later on. | 
MR. McKAY: I'm talking about the stipulation. We have stipu- 
lated that there was no dividend in this policy at the time of death. 
THE COURT: Let him answer the question. If the answer is 
no, there is no legal significance, this not being a jury trial. ‘There 


will be no harm done to anybody. 
THE WITNESS: You want to know if there is a dividend payable-- 

76 THE COURT: Iam going to assume that dividends are not paid 
on non-existing policies. 
MR. SHER: If there's no argument about that, I don't want to 
press it. 
THE COURT: Beg pardon? | 
MR. SHER: I say if there is no argument about that, I don't 
want to press it. | 
THE COURT: If there is no policy, there is no dividend. 
Just like dividends on stock certificates. If you have no stock, 
you get no dividends. 


The same with an insurance policy: If there is no policy, there 
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is no dividend. That is obvious. 

MR. SHER: Well, I want to argue the converse of that, your 
Honor. 

You may examine. 

MR. McKAY: Shall I proceed? 

THE COURT: Yes, indeed. 

CROSS EXAMINATION 
BY MR. McKAY: 
Q. Mr.'Koons, would you state, sir, whether it is uncommon 


to date a policy back as Mr. Peyser's policy was dated back? A. It 


is not. No, sir. 

Q. Is iti uncommon, sir, for an insurance salesman-- 

THE COURT: I don't see that that has anything to do with the 
case. 

77 I am going to repeat the same thing I told Mr. Sher. We have 
this policy. What we are interested in is the transaction that took 
place on or about the time it lapsed. 

MR. McKAY: Yes, sir. 

BY MR. McKAY: 

Q. Now, I would like to refer just briefly to the late payment 
offer form, which Mr. Sher referred to. 

Now, would you state whether or not that late payment offer is 
a separate offer with each premium as it comes due, or does it carry 
over as a continuing offer? A. It's a company practice to send that 
out now, and the offer says, I mean the form has on it, a notation 
that it can be discontinued, the practice can be discontinued at any 
time. 

Presently, at the end of the grace period, the premium not 
having been paid, a late payment offer does go out. 

Q. It goes out--a separate offer goes out with each premium? 
A. With these premiums--yes, sir. (Indicating.) 

MR. McKAY: Could you mark this Defendant's Exhibit No. 1 
for identification. 
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Your Honor, I would like to offer in evidence a "Late Payment 
Offer Form" as Defendant's Exhibit No. 1 for identification. 
THE COURT: Very well. Are you offering it in evidence, or 
ia that it be marked for identification ? 
78 MR. SHER: I'd like to have it marked for identification. . 
May I interrogate the witness concerning it? 
. THE COURT: Yes, of course. 
‘BY MR. McKAY: 
Q. Ishow you, Mr. Koons, a late payment offer form), which 
has been marked as Defendant's Exhibit No. 1 for identification, and 
ask you whether that is the form which was sent out with premiums 
during the time Mr. Peyser held these policies? A. This is the form. 
THE COURT: Well, we have a "Late Payment Offer" in evi- 
dence here. It's Plaintiffs' Exhibit No. 13, I believe. | 
MR. McKAY: I did object to that particular exhibit. 
THE COURT: Yes. Well, it is in. | 
This is a non-jury trial. It is not too important to exclude evi- 


dence. As the trier of the case, I can disregard anything that isn't 
applicable. | 
MR. McKAY: Yes. | 
THE COURT: Sometimes it consumes less time to admit an 
item into evidence than to have a discussion about it. 
In a jury trial, you can't--that is different. 
BY MR. McKAY: 
Q. Mr. Koons, would you state whether or not after the thirty- 
one days of grace elapse, a policy is in effect. 


MR. SHER: Wait a minute. Your Honor, I think he is Haiing 


| 

for a conclusion of law. | 
I think he is asking-- | 

THE COURT: You have a right to state your objection , and then 

I will rule on it without any argument. | 
MR. SHER: I object to it. | 


THE COURT: On what grounds? 
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MR. SHER: On the ground that he is asking the witness for a 
conclusion of law. 

THE COURT: Objection sustained. 

I think that is what the Court has to decide. 

MR. McKAY: Your Honor, I would at this time like to read to 
the Court the provisions of the late payment offer. 

THE COURT: Oh, that isn't necessary. Ican do that. I exa- 
mine the exhibits as they are introduced. 

MR. McKAY: I point out that there is a reverse side to that 


exhibit, your Honor. 
THE COURT: I see it. Ina jury trial, we read the exhibits 


out loud, because there are twelve jurors, and they can't each read 


them separately. 
But it is different when there is no jury. 
BY MR. McKAY: 
Q. Mr. Koons, were monthly payments of premiums made by 
Mr. Peyser in accordance with his choice? 
Did he choose to pay the premiums that way? A. He did. 
THE COURT: I think we will suspend at this time until Monday 
morning. 
82 * * * 
82 THE CLERK: Goldheim v. Connecticut Mutual Life Insurance. 
THE COURT: You may proceed, gentlemen. 
I believe Mr. Koons was under cross examination when we re- 


* March 23, 1959 


cessed on Friday. 
MR. McKAY: That is correct, Your Honor. 
Whereupon-- 
FRANK T. KOONS 
resumed the stand and testified further as follows: 
CROSS EXAMINATION (Cont'd) 


BY MR. McKAY: 
Q. Mr. Koons, would you state, sir, whether each of these 
life insurance policies which are under consideration had an automatic 
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premium loan provision? A. They did. 
Q. And would you state to the Court what the Seatisaie of 
such a provision is in that kind of policy? A. The automatic premium 
loan is put into effect by the policyholder signing, asking the company 
to agree that at any time when a premium is due and unpaid beyond the 


grace period, at the end of the grace period, if there is derbi 
cash value to pay the premium, it be charged as a loan against the 
policy, and the policyholder notified direct by the home office of what 
has been done. 

Q. In other words, that isn't done until after the thirty-one days 
of grace have run on a particular premium? A. It is effective at the 
end of thirty-one days, yes. | 

Q. And it is done automatically? A. Done automatically. 

MR. McKAY: Would you mark these Defendant's Exhibits 2 and 
2-A for identification. | 


(Whereupon the application for auto- 
matic premium loan on Policy No. 
158 was marked Defendant's Exhibit 
2, for identification, and company 
notification was marked Defendant's 
Exhibit 2-A, for identification. ) 
THE COURT: Do I understand that the assured has to sign some 
document or application each time this is done ? | 
THE WITNESS: No, sir. | 
THE COURT: You say it is done automatically. How does he 
indicate his desire that it be done ? | 
THE WITNESS: To make it effective, unless it is asked for in 


the application--to make it effective, he signs a form, and in that form 


he asks the company at any time in the future any premium that comes 
due and remains unpaid at the end of the grace period be automatically 
charged; and that, of course, is without any further action on his part. 

THE COURT: In other words, he signs it only once? ! 


THE WITNESS: Only once. | 
THE COURT: And not for each premium as it becomes due . 


THE WITNESS: No, sir. He signs it once and it is effective 
| 
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for the lifetime of the policy. 

THE COURT: Now, when was it signed in this instance ? 

MR. McKAY: Your Honor, I have the documents here, sir. 

THE COURT: Oh, very well. 

MR. McKAY: Iam offering, Your Honor, in evidence, on be- 
half of the Defendant, Exhibits 2 and 2-A, and Exhibits 3 and 3-A. 
Exhibits 2 and 2-A being an application for an automatic premium loan 
for Policy numbered 158, and 2-B being the notification of the Defend- 
ant that such a provision had been included; 3 and 3-A being like docu- 
ments with respect to Policy No. 159. 

I understand there is no objection. 

MR. SHER: No objection. 

MR. McKAY: Your Honor, to save time, then, I can state the 
automatic premium loan application for Policy No. 158 was made on 
November 1, 1956, and was approved November 13, 1956. The appli- 
cation with respect to Policy No. 159 was made on August 28, 1956 and 
was approved on September 13, 1956. Both applications were signed 
by Mr. Peyser. 

BY MR. McKAY: 

Q. Now, Mr. Koons-- 

THE COURT: Are you offering them in evidence? 

MR. McKAY: Yes, Iam, sir. 

THE COURT: Hand them to the Clerk. 

MR. McKAY: Iam sorry, Your Honor. 


(Whereupon Defendant's Exhibits 
Nos. 2, 2-A, 3 and 3-A were re- 
ceived in evidence.) 


THE COURT: You may proceed. 

BY MR. McKAY: 

Q. AmIcorrect in understanding, Mr. Koons, that Policy 
158 had already been assigned to the Security Bank before the automa- 
tic premium loan provision was included in that policy? A. Yes. 

Q. And was that application approved by the Security Bank? 
A. It was. 
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@. And specifically, by Mr. Gunther? A. It was. | 

Q. What is his position with the Security Bank? A. Executive 
vice president. | 

Q. And is it not true also, sir, that the Policy 159 had not been 
assigned as of the time the automatic premium loan provision was in- 
cluded in that policy. | 

THE COURT: Well, we have the dates, and, in fact, that was 
stipulated the other day. If the witness isn't sure, the record speaks 

for itself. | 

MR. McKAY: Thank you, Your Honor. 

BY MR. MCKAY: 

Q. Would you state briefly, sir, as a practical matter, what 
procedure you followed in collecting Mr. Peyser's premiums after the 
automatic premium loan was included in these policies? A. For the 
payment of every premium, he took advantage of the increase in cash 
value to the end of the period for which the premium was to be paid and 
subtracted that cash value together with the interest on the premium 
loan from the amount of the premium, and gave me a check for the 
difference. 

Q. He did that in each instance thereafter; is that correct ? 
A. He did. | 

Q. You then, I believe you testified, would take the check to 
the agency; is that correct? A. That is correct. | 


Q. Now, Mr. Koons, I believe you testified, sir, with respect 
to the January 28 premium that the period of grace expired on March 3, 


and I believe that that was a miscalculation. It expired actually on 
February 28; did it not? A. It did, yes, sir. | 
Q. When, then, did the late-payment offer period for the Janu- 


ary 28 premium expire? A. Fifteen days beyond February 28. 
Q. Which would be March 15; is that right? A. That is right. 
Q. Now, calling your attention to the date of February 12, 

when Mr. Peyser gave you the checks for the December premium-- 

A. Yes. 
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Q. --at that time, I take it the January 28 premium had not 
been paid; is that correct? A. It had not. 

Q. Did you then begin to attempt to collect the January 28 pre- 
mium, that is, after February 12? A. January 28 premium-- 

THE COURT: Would you keep your voice up? Don't let it drop. 

THE WITNESS: Yes, Sir. 

The January 28 premium had a grace period to February 28. 
You say, did I try to collect that ? 

BY MR. McKAY: 

Q. After you had collected the December premiums, did you 
then start trying to collect the January 28 premiums? A. I did. 

Q. Between February 12 and February 28, how many times did 
you talk to Mr. Peyser about the January 28 premiums? A. The first 

88 time when I collected the December premium. 

Q. What did you say tohimthen? A. That the January pre- 
mium was unpaid. 

Q. Do you recall what, if anything, he said to you? A. Not 
exactly, no, sir. 

Q. Allright, sir. Then between that time and February 28, 
did you again talk to him about the January 28 premiums? A. I did. 

Q. And how many times would you say? A. Twice. 

Q. Can you recall the dates? A. No, sir, I can't. It was be- 
fore February 28. 

Q. What was the substance of your conversations with him? 
A. That the premium was due, and that we should get together on it, 
the grace period was running out. 

Q. Did you talk to him on February 28, on the thirty-first day 
of grace? A. I did. 

Q. What did you say to him and what did he say to you, if you 
can remember? A. I told him that the premium was now in the last 


day of grace and unless it was paid that day, the policy would lapse. 


Q. The policy or policies? A. Policies. 
Q. What did he say, sir? A. He said it would have to run over 
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a few days. 
Q. I take it you did not then collect the January 28 premium on 
February 28; is that right? A. I didnot, no, sir. 
Q. Did you see Mr. Peyser or talk to him between February 28 
and March 15 about the January 28 premiums? A. Yes, I did, 
Q. Do you recall how many times you saw Mr. Peyser during 
that period? A. I would say not less than three. | 
Q. And would you state, sir, were these personal or telephone 


conversations? A. Personal calls. | 


Q. Face-to-face, I mean? A. Yes, sir. | 


Q. Would you tell us, sir, what you stated to Mr. Peyser on 
these calls and what he said to you? A. I told him that the premium 


was unpaid and that the policies were not in force, but that up until 


March the 15th, that he could reinstate the policies simply by paying 
the premiums. | 
90 THE COURT: Iam not sure I understood you ate Did 
you tell him the policies had lapsed or would lapse ? 
THE WITNESS: Had lapsed at that time, yes, sir. 
BY MR. McKAY: 
Q. Did he state anything to you which led you to believe that he 
understood that they had lapsed? A. Yes. | 
THE COURT: Now, what was the last date for reinstatement ? 
THE WITNESS: The 15th of March. 
THE COURT: The 15th of March. 
BY MR. McKAY: 
Q. And he could then reinstate it before that date mae com- 
pany approval; is that correct? A. That is right. 
Q. If he paidthe premiums? A. Yes. 
Q. You did not know at this time that the checks for the Novem- 


ber and December premiums had not been deposited; did you? A. I 
| 


did not, no, sir. | 

Q. Did Mr. Peyser state anything to you which led you to be- 

lieve he understood the policies had lapsed? A. I told him that they 
| 
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had lapsed, and Iam certain that he understood they had lapsed. 

91 Q. What is the basis for that statement? A. My statement to 
him that they could be reinstated during this fifteen-day period simply 
by paying the premium. 

Q. And what did he say when you told him that? A. It would 
have to wait a while, for a day or so. 

Q. Did you tell him this on each of the three occasions you 
talked to him between February 28 and Marchi5? A. Yes. 

Q. Did you speak to him about how he could reinstate after 
March15? A. I did. 

Q. I mean, during the period February 28 to March 15, you 
spoke to him about-- A. I did. 

Q. What did you say to him with respect to that? A. Itold 
him if it went beyond this fifteen-day period, that we would have to 
sign a form in which he would have to give health information. 

Q. And what did he say to you? A. I laid the form on his 
desk, and pointed out the questions on it, and asked him if he could 


sign that with impunity; and he said he could. 
MR. McKAY: Excuse me, Your Honor. 
Your Honor, I would like to offer in evidence at this time an 


Agent's Form 67, which was in effect as of the date we are concerned 
with. 

THE COURT: It will be admitted. 

THE CLERK: Defendant's Exhibit No. 4. 


(Whereupon the application for re- 
instatement, Form 67, was 
marked Defendant's Exhibit No. 4, 
and received in evidence.) 


THE COURT: You may proceed. 

BY MR. McKAY: 

Q. Was this form you spoke about known as Agent's Form 67? 
A. It was, yes, sir. 

Q. And did you leave a copy with him before March15? A. I 
did. 
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Q. Now, sir, did Mr. Peyser pay the January 28 premium be- 
fore March15? A. He did not. | 
Q. Did you speak to Mr. Peyser on March 15 or shortly after- 
wards? A. On March15. 
Q. Would you state, sir, what you said to him and what he said 
to you? A. I told him that this was the last day that we could-+-March 
15 was the last day that we could accept the premium without the form 
that he had on his desk, that is, that Form 67, completed. | 
And as I remember it, he told me that he would get the money 
that day. | 
And from there on until March 28, I saw him almost every day. 
Q. Did you discuss with him the January 28 premium ? A. I 
did, yes, sir. 
Q. Can you recall, sir, what you said to him and what he said 
to you during those conversations? A. I asked him if he was ready to 
pay the premium each time that I saw him; and each time, he put me 


off by saying, in almost every case, tomorrow, or maybe in a couple 
| 


days he would be able to pay the premiums. 
Q. Did you tell him he would have to fill out and sign Form 67? 
A. I did, yes, sir. ! 
Q. Did you tell him that that form would have to be approved by 
the company before reinstatement? A. I did. 
Q. Did he discuss with you the possibilities of reinstatement of 
only one of these policies? A. He did. | 
Q. On how many occasions? A. Four or five at least. 
Q. Would you tell us in substance what he said to you and what 
you said to him in that respect? A. Inthe meantime, I learned that 
these checks had been returned; and our conversation would concern 
the making good one-half of the sum of those two checks, and reducing 
each policy to $12,500. He asked me if that could be done; and 
I said, it could; and he said that was the way he would do it. | 
Q. Did you ever tell him he could reinstate either of these 
policies without filling out Form 67 and having it approved by the 
| 
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company? A. Not after March 15. 

Q. Did you ever tell him that he would have to fill it out and get 
approval by the company ? 

THE COURT: You have already brought this out. 

MR. McKAY: Sorry, sir. 

BY MR. McKAY: 

Q. Mr. Koons, referring briefly to the checks which were re- 
turned, I think you told me or told Mr. Sher that you spoke to him 
about the returned checks on or about March 21; is that correct, sir? 
A. Yes, as soon as I found out they had been returned. 

Q. You were the one who first told Mr. Peyser about that; is 
that correct? A. Iam, yes, sir. 

Q. Did he protest to you about it or ask why there had been a 
delay in the depositing? A. No, he didn't. 

Q. Now'then, I think you testified you called him up on March 

28 in the afternoon, and it was then that you told him that the 
checks had been redeposited? A. I did. 

Q. Andhe said that he would have to stop payment? A. That 
is right. 

Q. Now, sir, you next talked to him on May 23; is that correct ? 
A. That is correct, yes, Sir. 

Q. Did he call you or did you call him? A. He called the 
office while I was out and left a message for me to call him. 

Q. When you talked to him, what did he say to you? A. He 
asked me if his policies could be reinstated. 

Q. AndI think you testified as to that conversation. A. Yes. 

Q. Mr. Koons, during this period that you spoke to Mr. Peyser, 
beginning early in March, to March 28, and then again on May 23, did 
he tell you that he had been receiving premium notices from the home 
office? A. No, he didn't. 

Q. Didihe tell you he had received a late-payment offer notice 


and a final notice for the February 28 premium? A. He didn't tell me 


that, no, sir. 
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Q. Did you ever know before his death that he had received a 

dividend memorandum for the two May premiums? A. No, I did not. 

96 Q. To your knowledge--if you can answer this question--was 
there any dividend due Mr. Peyser as of May 28 on either policy ? 
MR. SHER: Your Honor, I thought you had ruled on that on 

Friday. 

THE COURT: Objection sustained. | 

BY MR. McKAY: | 

Q. Did you ever tell Mr. Peyser there was any dividend due 


him on the May 28 premiums? A. No. 
Q. That is for 1957, Iam speaking about. | 
Now, Mr. Koons, will you state whether or not Mr. Peyser paid 
the January, February, March, April or May premiums on these two 
policies? A. He did not. 
MR. McKAY: Excuse me a moment, Your Honor. 


Your Honor, if I may just address the Court. My next subject 
would be the assignments, but I don't believe Mr. Sher got into that on 
direct. , | 

THE COURT: Well then, you can't go into that on cross exa- 
mination. | 

MR. McKAY: I have nothing further. 

REDIRECT EXAMINATION 

BY MR. SHER: | 


| 
Q. Mr. Koons, you testified in response to a question by Mr. 


McKay that Mr. Peyser would subtract the amount of premium loan 
that was available and give you a check for the difference. 
Now, did he figure the amount of the premium loan or did you 
figure the amount of the premium loan? A. I figured it. | 
Q. And from time to time you made mistakes in those compu- 
tations and then had to come back and get additional money? A. Yes, 
sir. 
Q. Did you ever have to give hima rebate? A. No, sir. 
Q. You were always low on it. 
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Now, before the automatic premium loan arrangement went 


into effect on Policy No. 158, ‘and it went into effect on November 1, 


1956, what would you do about policy loans in view of the assignment 
to the Security Bank? A. They madea policy loan and Mr. Peyser 
would sign it and I would then take it down and ask Mr. Gunther to 
sign it. 

Q. You got the approval of an official of the bank each time a 
loan was made? A. Ihadto, yes, sir. 

Q. Now, what happened after the automatic policy loan provi- 
sion went into effect? Did youthen-- A. I didn't have to ask the bank. 

Q. Did you, in fact, give them notice as to each loan as it was 
made? A. I think I missed one. 

Q. What would youdo? A. When the assignment was made to 
the bank, I told Mr. Gunther that I would let him know when it was 
used, and it was after it had been done that I would tell him about it. 

Q. And you did that? A. I think I missed once. 

THE COURT: But otherwise you did, except for that one time? 

THE WITNESS: I think so, yes, Sir. 

THE COURT: Well now, am I right in assuming that if the 
entire cash value of the policy is used up for payment of premiums, 
the policy doesn't represent any security, does it, for a loan or for 
anything else? 

THE WITNESS: It is the practice, Your Honor-- 

THE COURT: Isn't that the effect of such a transaction? 

THE WITNESS: That is the effect, yes, sir, but the practice is 


THE COURT: No, no, Iunderstand. You have testified what 

the practice is. I am trying to interpret the effect of sucha 
transaction. A policy is security only to the extent of its cash value; 
isn't it? 

MR. SHER: May I comment on that? What the bank got here 
was a first claim on the proceeds in the event of Mr. Peyser's death. 

THE COURT: Oh, I see. 
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MR. SHER: That is all they were getting here, and that is all 
they were bargaining for. | 

THE COURT: Then I won't pursue the subject. I thought it was 
the cash value that was the security. | 

MR. SHER: No. 

BY MR. SHER: | 

Q. Now, did you give similar notice to Mr. Spiegler after the 
assignment to him was filed with the company? A. No, sir, I didn't. 
It was some time before I knew about the assignment to Mr. Spiegler , 
and I didn't notify him. ! 

Q. You never talked to Mr. Spiegler? A. Inever talked to 
him about this policy, no, sir. 

Q. Mr. Koons, can you tell us how much extra premium Mr. 
Peyser was paying because of the condition of his health at the time the 
policy was issued? | 

THE COURT: I don't see that that has anything to do with this 
case; does it? | 

MR. SHER: Well, it may not. I think that is all. 

THE COURT: Anything further? 

MR. McKAY: No further questions. 

THE COURT: You may step down. 

(Witness excused. ) 


MR. SHER: Mr. Gunther. 
Whereupon -- 

FRANK A. GUNTHER 
was called as a witness by the Plaintiffs and, having been first, 
sworn, was examined and testified as follows: | 

DIRECT EXAMINATION 
BY MR. SHER: 
Q. Will you give your full name, please? A. Frank A. Gunther. 
Q. Where do you live? A. At 834 Gist Avenue, Silver Spring, 
Maryland. | 
Q. You are connected with the Security Bank in Washington ? 
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A. Yes, sir. 
Q. In what capacity? A. Executive Vice President. 
@. How long have you been with the Security Bank? A. About 


ten years. 

Q. And have you held the same position throughout this period ? 

101 A. Yes, sir. 

Q. Where is the Security Bank located, its main office? A. At 
Ninth and G Streets, Northwest, Washington, D. C. 

Q. Were you acquainted with Mr. Theodore D. Peyser during 
his lifetime? A. Yes. 

Q. Had you had dealings with him during the period that you 
have been with the bank? A. Yes, Sir. 

Q. Was your acquaintance a social acquaintance or business 
acquaintance? A. Business. 

Q. Now, the evidence shows that one of the policies of insurance 
in dispute here was assigned to the bank as security. 

Will you tell the Court the circumstances leading up to that 
assignment ? 

THE COURT: Now, is that necessary? Assigned for a loan; 
given as security for a loan. 

MR. SHER: Primarily, Iam trying to bring out the very point 
I mentioned to you, to what the bank was looking. 

THE COURT: Very well. 

THE WITNESS: Mr. Peyser had done business with the bank for 

102 a great many years before I came there, and -- 

THE COURT: I suggest you raise your voice a little bit. You 
are in quite a big room. 

THE WITNESS: Yes, sir. 

--and after I came to the bank, I more or less, personally, 
handled his account; and he borrowed money from us from time to time. 

I had complete confidence in his repaying the sums he borrowed, 
if he lived; but I talked to him several times about the possibilities in 
the event of his death, and he voluntarily brought in and turned over to 
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us a $25,000 policy which had some company loans against it for pre- 
miums, and for the death benefit in the event of his decease when he 
owed us money. 

BY MR. SHER: 


Q. At the time, how much money did he owe the bank? A. At 


the time that he turned the policy over to us? 
Q. Yes. A. Iamsorry, Icouldn't say. Possibly, 1 would 
say, under $2,000. | 
@. And at the time of his death, how much was owing the bank? 
A. He owed us directly $400, and-- | 
THE COURT: Will you give me the amount again, please ? 
THE WITNESS: He owed us directly $400 at the time of his 
death, and he was an indorser on a note in the amount of $2500. 
BY MR. SHER: | 
Q. At the present time, how much is owing to the bank? 
A. The $400 note plus interest from its last maturity, which date Iam 
sorry I don't have. The $2500 note was paid by another indorser in the 
interim. | 
Q. After Mr. Peyser's death? A. After his death. | 
Q. Now, when-- 
THE COURT: Let me see if I understand you correctly. At the 
ae ie time the Peyser estate is indebted to the bank for $400? 
THE WITNESS: Yes, sir. 
THE COURT: And interest? | 
THE WITNESS: And interest from approximately June! 1957. 
THE COURT: You may proceed. 
MR. SHER: I think we will agree that was May 6, 1957. 
MR. McKAY: I certainly think that can be agreed ueot 
MR. SHER: May 6, 1957. 
THE COURT: Very well. 
BY MR. SHER: | 
Q. Now, when did you first learn, Mr. Gunther, that this 
policy which had been assigned to the bank had lapsed for non-payment 
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of premium? A. I would say about a week or ten days after Mr. Pey- 
104 ser's death. 

Q. You hadn't received any notices from the company to that 
effect? A. No, sir. 

Q. Now, tell the Court about the accounts that Mr. Peyser had 
with the bank. He had two checking accounts; is that correct? A. Yes. 
He maintained one account in his own name, and another account using 
his name followed by the word, "Special."" We had no knowledge as to 
why he separated his financial affairs that way, but he used-- 

THE COURT: Will you state again how those accounts were car- 
ried? 

THE WITNESS: He had one account in the name of "'Theodore D. 
Peyser," and another account in the name of "Theodore D. Peyser, 
Special." 

THE COURT: I see. 

BY MR. SHER: 

Q. Was that, "Special No. 1," or was it just, "Special" ? 


A. My recollection is, just "Special"; but I can tell you that in a mo- 
ment. : 


No, it was "Special No. 1," right. 

Q. Now, would you explain to the Court what Mr. Peyser's 
practice was with respect to the making of deposits and the issuance of 

105 checks against these accounts ? 

MR. McKAY: Your Honor, I object, unless there is some basis 
for stating. 

THE COURT: How is this relevant, Mr. Sher? 

MR. SHER: Well, this goes directly to the question whether 
these checks would have been paid if they had been deposited. 

THE COURT: They weren't paid. 

MR. SHER: They weren't paid because they weren't deposited 
within a reasonable time. The point I want to get at is that they would 
have been. 


THE COURT: Is it your contention that if these checks had been 
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deposited more promptly, they would have been paid? 
MR. SHER: That is correct. | 
THE COURT: Why? Because there were funds available ? 
MR. SHER: Because of the practice that I want to ask about. 

THE COURT: I will allow the question. | 
THE WITNESS: Mr. Peyser conducted his accounts in'a rather 


unusual way. 


In his practice, law practice, and business dealings, he drew a 
great many checks, and I suppose it was because he didn't keep very 
complete check stub records, or for some such reason, he would call 
the bank and talk to our head bookkeeper every day, or almost every 
day to find out how many checks had been received in that day's clear- 

106 ing. | 
MR. McKAY: I object to that answer on the ground it has to be 
based on hearsay. 
THE COURT: Iam going to sustain that objection, because that 
is a conversation between the deceased and another person, nat the 
witness. 
BY MR. SHER: 
Q. Did you, yourself, have some conversations along this line 
with Mr. Peyser? A. Occasionally, I did, yes, sir. He would talk to 
me every So often. | 
THE COURT: Will you state what you propose to establish by 
this testimony ? 
MR. SHER: Your Honor-- 
THE COURT: Counsel may come to the bench. | 
(Whereupon counsel approached the bench and the following pro- 


ceedings were held:) 
MR. SHER: What I propose to establish is that every day or 
almost every day Mr. Peyser would find out what checks had come in 
against his account, and would make deposits to cover; and that this 
condition continued for a period of a great many years; and that in 
these months of January and February, there were very substantial 
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deposits made throughout the months. 
THE COURT: Iam going to let you prove, if you can--although 
107 I don't think it has any legal significance--as to whether there 
was money on deposit to meet these checks at the time they were issued. 
Obviously , there wasn't any money on deposit at the time they 
were dishonored because they were dishonored for insufficient funds. 
Now, personally, Iam inclined to the following view: I am not 
deciding it, and I will hear argument on it, of course, but my inclina- 
tion is to hold that while there is a duty on the part of the payee of a 
check to deposit the check within a reasonable time, and if by reason 
of the failure to deposit the check within a reasonable time the drawer 
is prejudiced--for example, if the bank fails in the meantime--then the 
check is to be deemed to constitute payment, even if it is dishonored. 
But it seems to me that if the drawer withdraws funds that would have 
been available to meet the check had it been deposited promptly, I 
don't think the check can be deemed payment, because the drawer of a 
check is presumed to allocate funds to meet that check and leave them 
in the bank. He is not prejudiced by the fact that they are not withdrawn 
promptly. 
MR. SHER: That is why I wanted to show the calling up, finding 
what checks came in, and making deposits to meet them. 
THE COURT: Iam going to let you make your record, of course, 
108 but you have to make it by competent evidence. 
MR. SHER: I realize that. 
THE COURT: Let's do it promptly. 
MR. SHER: I don't care about the conversations; I just want to 
know what actually was done. 
THE COURT: You may proceed. 
(Whereupon counsel resumed their places at the trial table and 
the following proceedings were held:) 
BY MR. SHER: 


Q. Mr. Gunther, do you have with you the account cards showing 
the state of Mr. Peyser's account with the bank during 1956 and 1957? 
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A. Yes, sir. 
Q. Do you have photostats with you as well as the iia na ? 


A. Yes, sir. 
Q. If you will tell me which is which here, and let's keep the 


Special account and regular account separate, so that we can mark them 


in evidence. 
MR. SHER: Your Honor, I would like to offer in evidence as the 


next Plaintiffs' Exhibit, which is-- | 
THE CLERK: Twenty-nine. | 
MR. SHER: --Exhibit 29, photostatic copy of the ae account 


with the Security Bank. 
THE COURT: Are you offering it in evidence or marking it for 
109 identification ? 
MR. SHER: I am offering it in evidence. 
THE COURT: Have you shown it to Mr. McKay? 
MR. SHER: I think Mr. McKay has seen it. 
MR. McKAY: I have seen it. 
THE COURT: It may be admitted. | 


MR. McKAY: I want to state formally an objection, except for 
| 


the January, February and March sheets. 


THE COURT: Objection overruled. 


(Whereupon the siyaostatie copy of 
the Peyser account with the Security 
Bank was marked Plaintiffs’ Exhibit 


No. 29, and received in evidence. ) 


MR. SHER: I make the same offer with respect to the Special 
account. That exhibit that Your Honor has is the regular account with- 
out anything, and this next exhibit is Special No. 1. | 

MR. McKAY: Same objection. 

THE COURT: Very well. Objection overruled. 


(Whereupon the photostatic copy of 
the Peyser Special No. 1 account 

with the Security Bank was marked 
Plaintiff's Exhibit No. 30 > and re- 
ceived in evidence.) | 


THE COURT: You may proceed. 
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BY MR. SHER: 

Q. Now, Mr. Gunther, these accounts show a great many de- 
posits each month. Will you tell the Court what Mr. Peyser's prac- 

110 tice was with respect to these deposits ? 

MR. McKAY: I object to that question, Your Honor, on the 
grounds that it has-- 

THE COURT: Objection overruled. 

THE WITNESS: As I indicated, Mr. Peyser drew checks with- 
out our knowledge prior to the time that money was deposited in the 
bank. 

THE COURT: You are ina big room. Would you mind enunci- 
ating a little more distinctly? You don't have to use the microphone, 


but raise your Voice and speak a little more distinctly. 


THE WITNESS: Mr. Peyser drew checks before money had 
been deposited to cover them, and then made a practice of calling the 
bank. Sometimes, I say, he talked to me, but more generally, he 
would talk to our headbookkeeper to find out what items were there, 
and he would make deposits in an amount to cover as a general rule for 
that day. 

BY MR. SHER: 

Q. Now, how long did this practice continue ? 

MR. McKAY: I would like to continue my objection. 

THE COURT: No, no. 

MR. McKAY: I move that answer be stricken on the ground it 
is largely based on hearsay. 

THE COURT: I don't entertain continuing objections. 

MR. McKAY: Iam sorry. 

THE COURT: Objection overruled. Motion denied. 

You may proceed. 

BY MR. SHER: 

Q. The question was, how long did this practice continue, as 
far as you know? A. Well, Iam sure thatit was--the practice was in 
effect before I went to Security Bank and it continued pretty generally 
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up to the time of Mr. Peyser's death. 
THE COURT: I would like to inquire of you, Mr. Gunther, sup- 

pose a check was drawn, say, on the general account of the deceased-- 


Iam calling it a general account as a distinction from the Special ac- 
count--and there was no money in it, there weren't funds in that account 
sufficient to meet that check, but there were funds in the Special ac- 
count. Would you use the funds in the Special account to meet the check 
drawn on the general account, or vice versa, or not? | 
THE WITNESS: Yes, it was done from time to time, sir. 
I have okayed charges like that from one account to the other at various 
times on Mr. Peyser's accounts. | 
THE COURT: Suppose, for instance, there was no communica- 
tion between you and Mr. Peyser, and suppose a check came in on the 
general account and there weren't enough funds to meet that check that 
day in the general account. Would you then look at the Special account 
and see if there were-- 
THE WITNESS: Yes, sir. | 
112 THE COURT: --and charge that check against the Special ac- 
count ? ! 
THE WITNESS: Yes, sir. | 
THE COURT: Very well. You may proceed. 
MR. SHER: I would like to have these two checks marked for 
identification, 31 and 32. 


(Whereupon the check dated Janu- 
ary 26, 1956 was marked Plaintiffs’ 
Exhibit No. 31, for identification. ) 


(Whereupon the check dated Septem- 
ber 11, 1956 was marked Plaintiffs' 
Exhibit No. 32, for identification. ) 


THE COURT: I always thought if a person had two distinct 
accounts that the bank would not be authorized to charge a chauk drawn 
on one account to the depositor's other account. | 

THE WITNESS: If the other account were a trustee lee or 
an escrow account, or something of that nature, we wouldn't do it. 

THE COURT: Yes. 
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THE WITNESS: But where we had no knowledge of the reason 
for the separation and no notice of any trust or anything, why, we 
would do that; rather than to return a check, we would pay it against 
the other account. 

THE COURT: I see. 

You may proceed. 

113 BY MR. SHER: 

Q. Mr. Gunther, I show you a check dated January 26, 1956, 
which has been marked for identification as Plaintiffs' Exhibit 31. This 
is a check to Connecticut Mutual Life Insurance Company dated January 
26, 1956. 

I will ask you if you can tell us from looking at that check what 
date it was paid by the bank? 

MR. McKAY: I object to that. 

THE COURT: Don't let's make formal proof. Don't let's go 
through these technicalities. That is a waste of time. 

BY MR. SHER: 


Q. What I primarily want to find out from you-- 
THE COURT: Offer the document in evidence, if it is relevant, 
without asking formal questions. 


MR. SHER: Your Honor, I am not so much interested in putting 
this in evidence as I am in the next que stion. 

THE COURT: Don't let's waste time. We are taking too much 
time. I asked counsel to stipulate facts and facts were stipulated. 

Counsel--and it is true of both sides--are spending time prov- 
ing facts that have been stipulated. Iam not going to tolerate that. 
There are other lawyers waiting to get cases tried. If you have a 
document that you want to offer in evidence, put it in evidence without 
any technical proof. 

114 MR. SHER: All right. 

BY MR. SHER: 

Q. What I want to ask you, Mr. Gunther, is, at the time that 
this check was issued, was this practice with respect to which you have 
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testified in effect ? | 

THE COURT: Well now, Iam going to exclude that because that 
is repetitious. He said there was that practice. | 

MR. SHER: I will offer in evidence check dated January 26, 
1956, which has been marked Plaintiffs' Exhibit 31, anda check dated 
September 11, 1956, which has been marked Plaintiffs' Exhibit 32. 

MR. McKAY: I object on the grounds of irrelevance. | 

THE COURT: Objection overruled. I am going to let the Plain- 
tiff make his record. | 

BY MR. SHER: | 

Q. Mr. Gunther, if you had known of the non-payment bt pre- 


miums that were due on the policy which had been assigned to the bank, 
would the bank have taken-- | 
MR. MCKAY: I object to that question. | 
THE COURT: Objection sustained. That isa hypothetical 
question. 
MR. SHER: Well, Your Honor, since one of our points in this 


case is that the bank wasn't notified, and that we were prejudiced by 


it-- 
THE COURT: I know but I suggest you rephrase the question. 

115 MR. SHER: I am afraid I don't know how to rephrase it. 
BY MR. SHER: 

Q. State whether or not the bank would have advanced the funds 

to pay the premiums had the bank known that any of the premiums were 
unpaid? 
MR. McKAY: I object to that question on the grounds it is 


speculative and hypothetical. 
THE COURT: Objection sustained. 
You have a right to ask this witness what the practice o the 
bank is under such circumstances, but it isn't admissible or competent 
to ask a witness what he would have done if he had known something 
because that is in the realm of speculation. | 
BY MR, SHER: | 
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Q. What was the practice of the bank in cases where loans had 
been made and policies of insurance were assigned as security for the 
loan, where premiums were unpaid and the bank was aware of it? 

A. We had no standard practice. The-- 

THE COURT: You say you have a standard practice ? 

THE WITNESS: We have no standard practice. In instances 
where policies have lapsed, due to non-payment of the premium, we 
have generally had loans based on the cash value, and we thereupon 
turned the policy back and get the cash value and pay off the loan. 

116 In this instance, I can only say what I know I would have done. 
I would have contacted Mr. Peyser-- 

MR. McKAY: You would have contacted Mr. Peyser? 

THE WITNESS: Yes, and asked him to take care of the premium. 

THE COURT: You would have asked him to take care of the 
premium? 

THE WITNESS: Yes, sir. 

BY MR. SHER: 

Q. Would you have provided the funds for him to take care of 
the premium if he didn't have them available? 

MR. McKAY: I object to that on the same grounds. 

THE COURT: Objection sustained. The point is this: There is 
no evidence that Mr. Peyser asked the bank to advance the money to 
take care of the premiums to keep the policy alive. 

MR. SHER: No, but Your Honor, the evidence does show that 
the bank didn't know that its security was in jeopardy. 

THE COURT: Mr. Peyser could have told them. 

MR, SHER: That is correct. There is no doubt he didn't do 
it. But the question is, what are the rights of the plaintiff. 


THE COURT: Of course, I rule on matters as they come along. 
Iam going to sustain the objection to that question because it is not 
117 competent. 
MR. SHER: Would Your Honor permit me to state this in the 
form of an offer of proof? 


77 | 
THE COURT: Yes, indeed. You have a perfect right to put an 
offer of proof on the record. | 
MR. SHER: Plaintiff offers to prove through the yenene Gunth- 
er, if the bank had been advised-- 
THE COURT: I think the better way to phrase an offer of proof 
is what you expect the witness to answer, if he had been allowed to 
answer the question. | 
MR. SHER: I didn't hear the latter part, Your Honor. ! 
THE COURT: I think a better form for an offer of proof is to 
say, if the witness had been permitted to answer the question, he would 
have answered so-and-so. | 
MR. SHER: All right, Your Honor. 
THE COURT: That crystallizes the issue. 
MR. SHER: Plaintiff offers to prove through this witness that 
if he had been permitted to answer the question which has been asked 
of him, he would have testified that the bank would have provided the 
funds with which to keep this policy in effect. | 
THE COURT: Well now, have you any basis for that offer? 
MR. SHER: Mr. Gunther's statement of what he would have 
done. I would think, Your Honor, that it is proper to show ready and 
118 able-- | 
THE COURT: Since this is a non-jury case, Iam going to follow 


the old equity practice and let the witness answer the question j but I 
will not consider the answer. | 

MR. SHER: Very well, Your Honor. 

THE COURT: Suppose you ask the question again. I will have 
the answer on the record, in accordance with the old equity practice, 
and that will be better than an offer of proof. 

MR. SHER: Can you find-- 

THE COURT: No, no, you ask the question again. 

MR. SHER: All right. 

BY MR. SHER: 

Q. Mr. Gunther, if you had been advised that premiums on this 
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policy were not paid, what action would the bank have taken? 

THE COURT: Of course,he has already answered. He said he 
would have asked Mr. Peyser to pay the premiums. 

BY MR. SHER: 

Q. My next question, then, is, assuming Mr. Peyser didn't 
have the funds at that time with which to pay the premiums, what would 
you have done? A. In my discretion, I would have made the funds 
available to pay that premium. 

119 THE COURT: We will take our usual midmorning recess at 
this time. 

(Whereupon a short recess was taken.) 

THE COURT: You may proceed. 

MR. SHER: That concludes the direct examination, Your 


THE COURT: Very well. 

Any cross examination? 

MR. McKAY: Very brief, Your Honor. 

I am not quite sure as to the status of the last question and 
answer, whether my objection-- 

THE COURT: The objection is sustained. That answer is taken 
as an offer of proof. It is not admitted in evidence. 

MR. McKAY: Very well, sir. Thank you. 

CROSS EXAMINATION 

BY MR. McKAY: 

Q. Mr. Gunther, I notice-- 

MR. McKAY: I think it has been stipulated that the figures on 
these sheets which have been introduced in evidence as Plaintiffs' 
exhibits that are underlined-- 

BY MR. McKAY: 

Q. As I understand it, those underlined figures are red figures; 
are they not? A. That is correct. 

Q. Showing deficit balances. A. Yes. 


120 Q. So each time the figure is underlined, it is a minus quantity; 
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is that true? A. That is correct. 
Q. Would you look at the sheet which covers the period-- 
THE COURT: Iam going to interrupt, if I may, and interject 


a question. | 
Some of those red figures are fairly substantial; are they not ? 
THE WITNESS: Yes. | 
THE COURT: I would call them substantial. They were over a 
thousand dollars. | 
Was it your practice to permit this depositor to make overdrafts 


and to honor overdrafts ? 
THE WITNESS: . Your Honor, I should explain one thing about 

that. On the top of the pile there--do you have that? | 
THE COURT: I beg your pardon? 
THE WITNESS: The top sheet, is that Sheet 17-A of the regular 

account, starts out December 7, 1955, or is it Card No. 1-A of the 


Special account, either one? I just wanted to show you what causes most 


of those red figures. 
THE COURT: Suppose you tell me. 
THE WITNESS: In the bank, as a matter of procedure|in the 
121 bookkeeping department, the bookkeeper has before her two 
piles, one of checks and one of deposits. In order to avoid confusing 
them in their work, they post the checks first. 
You may find a substantial overdraft on a good many of those 
days, after the checks were posted, but when the deposit for the day is 
posted, there will be a credit or black balance at the end of the day. 
THE COURT: You mean, you post the checks that are| 
first, and the deposits afterwards, instead of the other way ? 
THE WITNESS: Yes, sir, that is right. 
THE COURT: So that some of these overdraft figures may not 
be real overdrafts ? | 
THE WITNESS: No, sir. If you will give me the fiber of the 
card that you have before you there at the top-- | 
THE COURT: I have before me Plaintiffs' Exhibit No. 30, Card 
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No. 1. 

THE WITNESS: There is a bank number in the right-hand cor- 
ner, Card No. -- 

THE COURT: 1. 

THE WITNESS: --Card No. 1, that is right, of the Theodore D. 
Peyser Special No. 1. 

THE COURT: Yes. 

THE WITNESS: Now, if you will look down at May 21, at the 

122 close of business on the 18th of May, the previous business day, 
it was $124.47. That was a black balance, credit balance. Then there 
were two checks, one for $500, and one for $398.20, posted on May 21, 
which caused an overdraft balance of $773.73. But the next deposit, 
$863.50, was posted on the same day, and the balance at the close of 
business on the day was a credit balance, good balance of $89.77. 

THE COURT: So there was no overdraft that day. 

THE WITNESS: No, sir, just technical. The red figure for that 
day was a technical figure coming out of posting the checks first. 

THE COURT: I used to work in a bank years ago, but that was 
before the day of these machine-made entries, when they used to have 
passbooks. 

THE WITNESS: Yes, sir. 

THE COURT: Where that sort of thing would not have appeared. 

THE WITNESS: No, sir. 

BY MR. McKAY: 

Q. Mr. Gunther, would you look at the card in the regular 


account which shows the amount on deposit at the end of January 3, 


1957, and tell me what balance was on deposit as of the end of that 
date ? 
THE COURT: Iam going to pursue this, if you wouldn't mind 
123 withholding your question. 
I should think depositors would resent having statements written 
up that way showing overdrafts that never did exist. 
THE WITNESS: Well, Your Honor, they don't--not very many of 


at | 
our customers get statements that look like that. Only those that draw 
checks before they have the money in the bank to cover them. That isa 
natural result of drawing checks before the deposits are made. 
THE COURT: Oh, I see. | 


THE WITNESS: And that is not entirely uncommon, int those 

depositors are way in the minority. 

THE COURT: Actually, you have aright to call this a overdraft 

until the deposit clears through the bank on which it is drawn; isn't that 

so? 
THE WITNESS: Yes, we have that right, but as a matter of 

practice, you can't operate the banking business that way. You have to 

pay against some uncollected funds. 

THE COURT: Yes, but actually, legally, I suppose, there is 

an overdraft. ! 

THE WITNESS: Yes, sir. 

THE COURT: If the debit is against uncollected funds, 

THE WITNESS: Yes, sir. | 

THE COURT: Isee. You may proceed. | 

BY MR. MCKAY: | 


Q. My question, sir, was if you would look on the regular 
| 


124 account for January 3 and tell me what the balance was as of 
the end of that day? A. 1957? January 3, 1957? | 

Q. Yes. A. $30.25. 

Q. Would you just quickly tell us for the end of the five subse- 


quent days ? 

THE COURT: Just a moment. 

MR. McKAY: Excuse me, sir. 

BY MR. McKAY: 

Q. What page are youon? A. 30-B. 

Q. 30-B in the regular account. 

THE COURT: What was the bank balance January 3? Say that 
again ? 

THE WITNESS: $30.25. 
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THE COURT: What was it on Jamary 4? 

THE WITNESS: $5.25. 

THE COURT: I see. 

THE WITNESS: That is the closing balance for the day. 

THE COURT: Yes. 

BY MR. McKAY: 

Q. How about the 5th? A. Same balance on the 5th. 

Q. Would you look at the Special account for those same dates, 

125 sir, and tell us what the balance was on each of those dates ? 
A. At the close of business January 3, $13.28. 

January 4, $88.28. 

No transactions on the 5th and 6th. The balance remained the 
same. 

Q. Would you do the same thing for February 12, 13 and 14, as 
to each account? A. On the regular account at the close of business 
February 12, the balance was $279.07. 

THE COURT: $271-- 

THE WITNESS: $279.07. 

February 13? 

BY MR. McKAY: 

Q. Yes, please. A. $158.29. 

February 14, $6.29. 

Q. Would you do that for the Special account, sir? A. 
ary 12, overdrawn $155.05. 

February 13, a credit balance, $109.95. 

THE COURT: Give me the February 13 again. 

THE WITNESS: February 13, $109.95. 

February 14, $12.95, credit balance. 

BY MR. McKAY: 

Q: Now, in your relationship with Mr. Peyser, did it come to 


126 your personal attention, sir, that over a period, let's say, 
January 1, '56'through June of '57 that Mr. Peyser had written checks 
which were returned for insufficient funds? A. Yes, I know that there 
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were some returned occasionally. 
Q. I would like to call your attention to the answers to interroga- 
tories which were submitted by the Security Bank. 
MR. McKAY: Your Honor, could I read them in evidence? I 
just simply want to show that checks were returned. 
THE COURT: Well, that is stipulated. | 
MR. McKAY: Yes. | 
There were eight checks returned in March of '57. 
THE COURT: Oh, that is something else. ! 
MR. McKAY: Answers to interrogatories. | 
THE COURT: See if you can locate the answers to the interroga- 


tories. | 
Well, suppose you just state on the record which interrogatory 


you are offering into evidence. 


MR. McKAY: Your Honor, I am offering in evidence answer to 
Interrogatory Number 2, which was served by the Defendant on Plaintiff 
Security Bank and-- | 

THE COURT: Very well; that will be considered as part of the 
record. You don't have to read it in. | 
127 MR. McKAY: That question related to March of 1957. 


BY MR. McKAY: | 
Q. DoI understand your answer, there were also other occa- 


sions on which checks were returned which Mr. Peyser had written 
on the Security Bank? A. Yes, there were. I said, infrequently, or 


occasionally, there were infrequent occasions of returned checks. 

Q. Would you state that your business affairs with Mr. Peyser 
were conducted on a more personal basis than with other of your clients ? 
A. Well, yes, I believe I would. | 

Q. Did you know, sir, whether or not during the first |part of 
1957 that Mr. Peyser was in financial difficulties ? ! 

THE COURT: I don't think we should go into that. After all, I 
am trying a suit on two life insurance policies. 

MR. McKAY: I beg your pardon? 
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THE COURT: Iam trying a suit on two life insurance policies. 

MR. McKAY: The assignments are involved, sir. 

THE COURT: I know, but whether the insured was in financial 
difficulties, I think, is immaterial, and I don't think we should intrude 
into his privacy any more than is necessary, even if he is no longer 
among the living. 

MR. McKAY: Iagree, Your Honor, and if I could just briefly 
state the basis. It comes on the question of whether or not the bank 

128 ought perhaps to have taken steps with respect to this policy 
which had been assigned. 

THE COURT: I know. I have sustained your objection to ques- 
tions as to what the bank would or would not have done. Now, if you 
want to pursue the subject, I will admit the evidence that Mr. Sher 
tendered. 

MR. McKAY: Well, Your Honor, I have this question then. 

BY MR. McKAY: 

Q. Mr. Gunther, did you, or any one else at the bank, to your 


knowledge, ask any represent of the Defendant to notify the bank in the 
event of a lapse of the policy? A. No, we did not. 


MR. McKAY: Excuse me one moment, Your Honor. 

THE COURT: Anything further with this witness? 

MR. SHER: He is not quite through. 

MR. McKAY: Pardon me just a moment, sir. 

THE COURT: Surely. Take whatever time you need. 

MR. McKAY: No further questions, Your Honor. 

MR. SHER: I have just one or two questions. 

THE COURT: Surely. 

REDIRECT EXAMINA TION 

BY MR. SHER: 

Q. Mr. Gunther, would you refer to your records again and 
tell the Court what deposits were made in the general account on Janu- 
ary 3, 4and5, 1957? A. You mean in the regular account ? 

129 Q. The regular account, yes. A. On January 3, 1957, there 
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was a deposit of $200. | 
On January 4, a deposit of $60.00. 
Q. And January 5? A. There were no transactions on Janu- 
ary 5or6. The next business day was the 7th. | 
Q. Now, what about the 7th? Was there any deposit on the 7th? 

A. $515. ! 
Q. Now, turn to the Special account, and give us the same 


information for the Special account, the same type of information. 


A. There were no transactions on Jan ry 3. | 
There was a deposit of $75.00 m January 4; and no entries on 
the 5th or 6th. | 
Q. How about the 7th? A. Andon the 7th, a deposit of $125. 
Q. Now, turn to the regular account and give us similar infor- 
mation for the dates of February 12,13 and14. A. On February 12, 
there was a deposit of $250 in the regular account. 
No deposit on the 15th; and $50.00 was deposited on the 14th 
of February. | 
130 Q. How about the Special account for those same days ?| 
A. On February 12, there was a deposit of $165. 
On February 13, a deposit of $265. | 
And on February 14, a deposit of $250. 
MR. SHER: That is all. 
THE COURT: You may step down. 
(Witness excused. ) 
THE COURT: You may proceed. 
MR. SHER: Miss Exline. | 
THE COURT: How much more do you have, Mr. Sher? 
MR. SHER: We have, I would say, probably three more wit- 
nesses, but each of them will be very very short. 
THE COURT: What are you going to try to prove by those wit- 
nesses ? | 
MR. SHER: I want to prove the tender that was made b 


Philip Peyser, of course. 
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THE COURT: You may do that. I don't think you have to prove 
tender. That is admitted. 

MR. SHER: There is one point I want to prove. 

If Mr. McKay will stipulate that Mr. Peyser's financial condition 
was such he could have made good on his offer, I won't call him. He 
tendered the $800 in the form of a certified check. 

THE COURT: Iam going to assume that in the absence of proof 

131 to the contrary, that that check was good. 

MR. SHER: The check was all right. But he also said that he 
was ready, able and willing to pay any other premiums that were due. 

Now, if Mr. McKay will agree that he was able to do it, then I 
won't call him. 

THE COURT: I don't expect him to concede that. 

MR. McKAY: I will agree that he was able to. I don't admit that 
it was an offer. I will agree he was able. 

MR. SHER: If he agrees he was able, I will just offer the docu- 
ments, and I won't have to call Mr. Peyser. 

THE COURT: I think that is better. I think we are having too 
much repetition here. 

You know, after all, every case comes down to one or two 
points; and I realize fully the difficulties that counsel is under. 

MR. SHER: That is right. 

THE COURT: Counsel is making an excellent presentation of a 
very difficult presentation. 

MR. SHER: Well-- 

Whereupon-- 
MARY ANN EXLINE 
was called as a witness by the Plaintiffs and, having been first duly 
sworn, was examined and testified as follows: 
132 DIRECT EXAMINATION 
BY MR. SHER: 


Q. Will you give your full name, please? A. Mary Ann Exline. 
THE COURT: What is your name, please, madam? 
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THE WITNESS: Mary Ann Exline. 

BY MR. SHER: 

Q. E-x-l-i-n-e? A. That is correct. 

Q. Where do you live? A. 738 Longfellow Street, Northwest. 

THE COURT: You will have to speak a little louder. You are in 
a big room. We all have to hear you. Counsel has to hear you., What 
you say has to be recorded. | 

THE WITNESS: 738 Longfellow Street, Northwest, Washington, 
D.C. 

BY MR. SHER: 

Q. You are employed by the Connecticut Mutual Life Insurance 
Company? A. That is correct. 

Q. In what capacity? A. Cashier. 

Q. How long have you held that position? A. Eleven years. 

Q. Now, Miss Exline, your name at the time of the transactions 

133 involved in this suit was Schaefer? A. That is correct. 

Q. And wherever correspondence or notations carry the name, 
Mary Ann E. Schaefer, that would be you? A. That is right. 

Q. Now, did Mr. Koons turn over the two checks that he re- 
ceived from Mr. Peyser on January 3, 1957-- 

THE COURT: I thought that was all stipulated. It was stipulated 
that the checks were received and were not deposited through the negli- 
gence of the Defendant. 

BY MR. SHER: ! 

Q. What I want to find out is, what did you do with the checks 


when you got them from Mr. Koons? A. They were put in the cash 


drawer. 

THE COURT: I say that is immaterial because it is admitted 
that the checks were received and through negligence were held until 
sometime in March before they were deposited. | 

Now, if any legal rights arise out of this negligence, the negli- 
gence has been stipulated. 

MR. SHER: Very well. 
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THE COURT: Whether any legal rights arise out of it or not is 
a different matter. 

MR. SHER: Now, could I have Plaintiffs' Exhibits 6 and 7; that 
is, the account cards of the agency. 

134 BY MR. SHER: 

Q. Miss Exline, I show you Plaintiffs’ Exhibit 6, which is an 
account card of the Barrett McElfresh Agency, and call your attention 
to an entry on the third page thereof, showing the dividend of $396 for 
the year 1957. 

I will ask you who made that entry? A. I believe that I made 
the entry. 

Q. When? 

THE COURT: I presume that that entry was made in the regular 
course of business. 

MR. McKAY: Yes, sir. 

THE COURT: Is that conceded? 

THE WITNESS: Yes. 

MR. McKAY: Oh, yes. 

BY MR. SHER: 

Q. Would you just give us the date? 

THE COURT: It must have been made on the date that appears 
opposite the entry. 

MR. SHER: No date on it. 

THE WITNESS: Iam sorry, I don't know the date, sir. 

BY MR. SHER: 

Q. And the same would be true with the other account card? 
A. Yes. 

Q. Both entries were made by you. 


135 Now directing your attention to Page 1 of the account card, 
which reads: 


"November and December 1956 premium charge-back 
May 13, 1957." 
Is that in your handwriting? A. Yes, itis. 
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Q. And was that made on the date that is shown there? A. Yes, 
it was. | 
THE COURT: Iam going to assume that unless it is proved to 
the contrary. | 
MR. SHER: I have no further questions. 
THE COURT: Do you have any questions to ask of this witness ? 

MR. McKAY: Your Honor, I would like to question Miss Exline 
as to these documents just briefly, if I may. 
THE COURT: Yes, you may. You have that right; you have a 
right to cross examine. | 
CROSS EXAMINATION 
BY MR. McKAY: | 

Q. Miss Exline, each of these account cards show entries of 
dates under the heading, "Date Paid," and in a situation where 4 pre- 
mium is being paid by the automatic premium loan provision, oF par- 


tially so, would you state when an entry is made as toa particular 
premium on this card? | 
136 Let me help you. Suppose a premium is due on, let's say, 
March 28, 1955, and it is paid partially by automatic premium loan. 
Would you enter the premium as being paid on the date that a check was 
given to you in partial payment or would the entry be later made when 
you learned from the home office that there was sufficient premium loan 
value? A. After I heard from the home office, the entry would be 
made. | 
Q. And the date of that entry would be the date you received 
such information; is that correct? A. Around that date, yes. | 
Q. And would you tell us generally, as a matter of practice 
in such a situation, how long a period might elapse between the time 


that an insured gave the agency a check and until that entry is made as 
fully paid? A. Two, possibly three weeks. | 
MR. McKAY: Excuse me just a minute, Your Honor. 


No further questions. 
THE COURT: You may step down. 
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(Witness excused. ) 

MR. SHER: I now offer in evidence, Your Honor, a photostatic 
copy of the letter to the Defendant from Mr. Philip Peyser, dated 
June 10, 1957, tendering the check for $800 in payment of premiums 
that are due and owing. 

THE COURT: It may be admitted. 

137 MR. McKAY: No objection. 


(Whereupon photostatic copy of letter 
dated June 10, 1957 from Mr. Philip 
Peyser to Defendant was marked 
Plaintiffs' Exhibit No. 33, and re- 

| ceived in evidence.) 


MR. SHER: I would like to direct Your Honor's attention to this 
sentence: 

"Further, I hereby tender myself as ready, willing and 
able to pay any other premiums that may be due with respect to 
said policies." 

THE COURT: Very well. 


MR. SHER: I now offer in evidence an application for rein- 


statement of these policies, signed by Mr. Philip S. Peyser, which 
accompanied the letter of June 10. 

MR. McKAY: No objection. 

THE CLERK: No. 34. 


(Whereupon the application for re- 
instatement was marked Plaintiffs' 
Exhibit No. 34, and received in 
evidence. ) 


MR. SHER: I now offer in evidence a photostatic copy of the 
certified check for $800 which accompanied the letter of June 10. 

THE CLERK: No. 35. 

MR. McKAY: No objection. 


(Whereupon the photostatic copy of 
certified check for $800 was marked 
Plaintiffs' Exhibit No. 35, and re- 
ceived in evidence.) 


MR. SHER: That is the copy of the certified check. 
THE COURT: Mr. Sher, I notice that the application for 


| 
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reinstatement, which has just been admitted in evidence as Plaintiffs 
Exhibit 34, refers to a letter from the company dated April 3, 1957. 

What is that letter? | 

MR. SHER: That is in evidence. That is the letter anon Mrs. 
Schaefer . | 

THE COURT: I know it is in evidence, but for the momen -- 

MR. SHER: That is the letter from Mrs. Schaefer in which she 
tells Mr. Theodore Peyser that the checks have been returned from the 
bank and that he would have to make them good in order to reinstate 
them. That is No. 24. 

THE COURT: Thank you very much. | 

MR. SHER: I now offer in evidence a letter from the Defendant 
to Mr. Philip S. Peyser, dated June 12, in response to his offer of 
June 10. | 

MR. McKAY: We have no objection. 

THE COURT: It may be admitted. | 

THE CLERK: 36. 


| 
(Whereupon letter dated June 12 , 1957 
from Defendant to Philip S. Peyser 
was marked Plaintiffs' Exhibit No. 36, 
and received in evidence.) | 


MR. SHER: I now offer in evidence a letter to Mr. Philip Pey- 
ser, signed by Mary Ann E. Schaefer, dated June 13, 1957, also in 
reply to the offer of June 10. | 

MR. McKAY: No objection. 

THE COURT: It may be admitted. 

THE CLERK: No. 37. 


| 
(Whereupon letter dated June 13, 1957 
from Mary Ann E. Schaefer to Philip 
Peyser was marked Plaintiffs’ Exhibit 
No. 37, and received in evidence.) 
MR. SHER: To be sure that our record is clear, Your Honor, I 
understood from Mr. McKay it is agreed that Mr. Philip Peyser was 
| 


able to make the payments that he tendered. 
If that is agreed, then we don't have to call him. 


92 
THE COURT: Yes, I understand that is stipulated. 
MR. McKAY: That is correct. 
MR. SHER: Mrs. Goldheim. 
Whereupon-- 
LUCILLE L. GOLDHEIM 
was called as a witness and, having been first duly sworn, was exa- 
mined and testified as follows: 
140 DIRECT EXAMINATION 
BY MR. SHER: 
Q. Will you give your full name, please? A. Lucille L. Gold- 
heim. 
THE COURT: Iam sorry, you will have to speak a little louder. 
THE WITNESS: Lucille L. Goldheim. 
THE COURT: What is your last name? 
THE WITNESS: Goldheim. 
MR. SHER: G-o-l-d-h-e-i-m, Your Honor. 
BY MR. SHER: 
You were married to Mr. Theodore D. Peyser? A. Yes. 


You have heard the testimony in this case throughout the 
Yes. 
Q. Will you tell the Court what Mr. Peyser's physical condition 
was during this period of January, February until June? A. My hus- 


Q 
Q. For how many years? A. Thirty-one years. 
Q 
A 


trial? 


band had been in poor and failing health for quite a few months. His 
doctor had urged him to go into the hospital for complete examination; 
and he had constantly postponed it. One reason, my son's wife was ex- 
pecting a baby, and he did not want to place himself in a position where 
141 he might have had to have an operation or something of this sort. 

Secondly, he hada rather fatalistic feeling about going into the 
hospital. He constantly felt that he would not return. 

THE COURT: Is it necessary to go into all those harrowing de- 
tails? He was in failing health. I think that is sufficient, Mr. Sher. 

THE WITNESS: I would like to add this, though, that he had 
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| 
promised and was to have gone into the hospital about the middle of 


March, and because of other commitments, the date was constantly 
changed, pushed forward a few days because of commitments that the 
doctors had who were to have attended him; and it was postponed until 
the date that he entered it. He was certainly not well at the time. 
BY MR. SHER: | 
Q. There is evidence that he went into the hospital on March 28. 
A. I believe that is the correct date. | 
Q. Was he operated on while he was in the hospital during that 
time? A. Yes, he was; and he was constantly under medication and 
receiving blood transfusions, and so forth. But he was operated on at 
that time. | 
142 Q. And was that because of cancer? A. It was. A kidney was 
removed, and when the biopsy was returned, at my request, he was not 
told of his condition; he never knew it. | 
Q. Never knew that he had cancer? A. He never knew his con- 
dition. | 
Q. When did he return home after this first operation? | ‘A. Oh, 
approximately two or three weeks. 
Q. And when did he go back to the hospital? | 
. THE COURT: I think that was all stipulated; wasn't it 2 | 
MR. McKAY: I don't know as to the exact date. | 
THE COURT: Very well. 
THE WITNESS: I believe he went back to the hospital the first 
of May. | 
BY MR. SHER: 
Q. First of May or first of June? A. Perhaps it was the first 
of June, Iam sorry. | 
Q. What was his condition during the period between the first 


operation and the time he returned to the hospital? A. Well, he was 


| 


recovering from the actual operation, but his condition was worsening 
during that time. He was in bed a great deal of the time; and to|my 
knowledge, had never went to his office. 
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Q. Was he under sedation? A. Constantly. 
143 Q. Was he in pain during this period? A. He was ina great 
deal of pain, and his nights particularly were very bad; and he did not 


know, Iam sure, the type of medication that he was receiving. 

Q. Was he operated on when he went back the second time? 
A. Yes, there was another operation. 

Q. Were you aware of the condition of the insurance policies 
that are involved in this case? A. In no way. I was not aware of it 
until a very few days before he died. 

Q. Now, was that at about the time that Mr. Philip Peyser-- 
A. It was that very day, I believe. That my brother-in-law and my 
son told me of the condition of his insurance policies, and I believe 
that it was the same day that my brother-in-law made the tender of 
payment. 

MR. SHER: You may examine. 

THE COURT: Do you have any questions? 

MR. McKAY: Just a few questions, Your Honor. 

CROSS EXAMINATION 
BY MR. McKAY: 

Q. Mrs. Peyser, did you go to Mr. Peyser's office during the 

period between the first and second operation? <A. No, I don't think 
144 I was in his office at all. 

Q. Was mail sent home to you or to him from the office? 

A. No. His secretary called him and occasionally came, but I know 
that when he was in the hospital in April, he was in no condition to see 
his mail. He didn't see it. His secretary worried about it and dis- 
cussed it with me, but didn't show it to me. 

Q. Iam specifically referring to the time between hospital 
visits. A. Between hospital visits, his secretary came to see him, 
yes. 

Q. Did she bring him mail? A. I believe so. 

Q. Did you discuss Mr. Peyser's illness with Mr. Spiegler ? 
A. No. 
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Q. Were they friends, Mr. Peyser and Mr. Spiegler? A. Yes. 
I believe that perhaps Mr. Spiegler may have been one of the many 
people who called me when my husband was in the hospital, and I may 
have told him, discussed it with him. I can't specifically remember. 
Q. Do you recall whether you discussed his illness with jany- 
body at the Security Bank? | 
THE COURT: Of course, that is outside of the scope of the 
145 direct examination. | 
MR. McKAY: Very well, sir. 
BY MR. McKAY: 
Q. Did Mr. Peyser discuss with you, during any of this period 


in the spring that he was receiving premium notices on these policies ? 

A. Iam not quite sure what you mean by that. | 
Q. Well, notices that premiums were due. Did he discuss this 

with you? A. Well, he told me that his--he had very heavy payments 


to make. 
Q. When was this that he said that? A. Oh, probably during 


the spring. I don't recall the particular occasion. | 
MR. McKAY: No further questions. 
THE COURT: You may step down. | 
(Witness excused. ) | 
MR. SHER: Now, Your Honor, I offer in evidence as the next 
Plaintiffo' exhibit, a letter dated September 18, 1956, from Louis E. 
Spiegler to the Defendant. | 
MR. McKAY: We have no objection. 
THE COURT: It may be admitted. 
THE CLERK: No. 38. 


| 
(Whereupon letter dated September 18, 
1956 from Louis E. Spiegler |to the 
Defendant was marked Plaintiffs’ Ex- 
hibit No. 38, and received in| evidence.) 


146 MR. SHER: I offer in evidence as Plaintiffs' Exhibit No. 39 a 
letter to the Defendant from Mr. Spiegler, dated May 23, 1957, 
MR. McKAY: No objections. 
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THE COURT: It may be admitted. 


(Whereupon letter dated May 23, 1957 
from Louis E. Spiegler to Defendant 
was marked Plaintiffs' Exhibit No. 
39, and received in evidence.) 


MR. SHER: I offer in evidence as Plaintiffs' Exhibit 40, a let- 
ter from the Defendant to Mr. Spiegler, dated May 28, 1957. 

Your Honor, the copy that I have doesn't have a signature on it, 
but it says, "Supervisor of Policy Loans," and Mr. McKay agrees that 
that is a letter from the company. 

THE COURT: Very well. 

MR. McKAY: No objection. 

THE COURT: I don't suppose any technical question will be 
raised by Mr. McKay. 


(Whereupon copy of letter dated May 
28, 1957 from Defendant to Louis E. 
Spiegler was marked Plaintiffs' Exhi- 
bit No. 40, and received in evidence.) 


MR. SHER: I now offer in evidence as Flaintiffs' Exhibit 41, 
a letter to the Defendant from Mr. Spiegler, dated June 20, 1957, with 
respect to the policy which had been assigned to him. 
147 MR. McKAY: No objections. 


(Whereupon letter dated June 20, 
1957 from Louis E. Spiegler to De- 
fendant was marked Plaintiffs' Exhi- 
bit No. 41 and received in evidence. ) 


MR. SHER: Your Honor, I think we have saved a little time 


In Mr. Spiegler's letter, he states that: 

"TI took it for granted and I believe I was correct in the 
assumption that the policy was in existence and I would be noti- 
fied of any change therein and would be given an opportunity to 
see if the premium was paid up." 

THE COURT: Which letter are you reading? 
MR. SHER: This is the letter that has not been handed to Your 


Honor. 
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Mr. McKay says he will stipulate that Mr. Spiegler would have 
been able to make these premium payments during this period; |and 
that will save me calling a witness to that effect. 
THE COURT: Very well. 
MR. McKAY: With the understanding I don't agree that evidence 
should be admitted as to whether or not he would have paid. 
THE COURT: I understand, financially able. 
148 MR. McKAY: Yes, sir. 
THE COURT: Was the Spiegler loan paid off? I understood you 


to say it was paid off. 

MR. SHER: No, no, the Spiegler loan is still in effect in its 
entirety. It is the bank loan which was reduced by $2500, but the 
Spiegler loan, $3,000 loan is still in effect. 

THE COURT: Very well. | 

MR. SHER: I now offer in evidence, Your Honor, a photostatic 
copy of the agency agreement between Connecticut Mutual Life Insurance 
Company and the Barrett McElfresh Agency. 

THE COURT: You may offer that if you wish, but why lees 
the record with unnecessary documents ? 

MR. SHER: It is merely for the purpose of showing bap the 
agency wad full authority to act as it acted here. 

THE COURT: That is stipulated; isn't it? 

MR. McKAY: I don't know. That is quite a broad state 
act as it acted. 

THE COURT: They were an agent. 

Well, you can put the document in evidence. Very well, let it 


? 
be admitted. | 
I 
} 


ment, to 


THE CLERK: 42. 


(Whereupon photostatic copy of agency 
agreement was marked Plaintiffs' 
Exhibit No. 42, and received in evi- 
dence.) 


MR. SHER: Would Your Honor give me a moment? 
I will call Mr. Theodore Peyser, Jr. 
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THE COURT: It may be admitted. 


(Whereupon letter dated May 23, 1957 
from Louis E. Spiegler to Defendant 
was marked Plaintiffs' Exhibit No. 
39, and received in evidence.) 


MR. SHER: I offer in evidence as Plaintiffs' Exhibit 40, a let- 
ter from the Defendant to Mr. Spiegler, dated May 28, 1957. 

Your Honor, the copy that I have doesn't have a signature on it, 
but it says, "Supervisor of Policy Loans," and Mr. McKay agrees that 
that is a letter from the company. 

THE COURT: Very well. 

MR. McKAY: No objection. 

THE COURT: I don't suppose any technical question will be 
raised by Mr. McKay. 


(Whereupon copy of letter dated May 
28, 1957 from Defendant to Louis E. 
Spiegler was marked Plaintiffs’ Exhi- 
bit No. 40, and received in evidence.) 


MR. SHER: I now offer in evidence as Flaintiffs' Exhibit 41, 
a letter to the Defendant from Mr. Spiegler, dated June 20, 1957, with 
respect to the policy which had been assigned to him. 
147 MR. McKAY: No objections. 


(Whereupon letter dated June 20, 
1957 from Louis E. Spiegler to De- 
fendant was marked Plaintiffs' Exhi- 
bit No. 41 and received in evidence. ) 


MR. SHER: Your Honor, I think we have saved a little time 


In Mr. Spiegler's letter, he states that: 

"IT took it for granted and I believe I was correct in the 
assumption that the policy was in existence and I would be noti- 
fied of any change therein and would be given an opportunity to 
see if the premium was paid up." 

THE COURT: Which letter are you reading ? 
MR. SHER: This is the letter that has not been handed to Your 
Honor. 
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Mr. McKay says he will stipulate that Mr. Spiegler would have 


been able to make these premium payments during this period; jand 
that will save me calling a witness to that effect. | 
THE COURT: Very well. | 

MR. McKAY: With the understanding I don't agree that) 

should be admitted as to whether or not he would have paid. | 
THE COURT: I understand, financially able. | 

148 MR. McKAY: Yes, sir. | 


THE COURT: Was the Spiegler loan paid off? I understood you 


evidence 
| 


to say it was paid off. 
MR. SHER: No, no, the Spiegler loan is still in effect in its 
entirety. It is the bank loan which was reduced by $2500, but the 
Spiegler loan, $3,000 loan is still in effect. 
THE COURT: Very well. 
MR. SHER: I now offer in evidence, Your Honor, a ph cktatle 


copy of the agency agreement between Connecticut Mutual Life Insurance 
| 


Company and the Barrett McElfresh Agency. 
THE COURT: You may offer that if you wish, but why encumber 

the record with unnecessary documents ? | 
MR. SHER: It is merely for the purpose of showing that the 

agency had full authority to act as it acted here. | 


THE COURT: That is stipulated; isn't it? 
MR. McKAY: I don't know. That is quite a broad statement, to 


act as it acted. 
THE COURT: They were an agent. 
let it 


Well, you can put the document in evidence. Very well, 


be admitted. 
THE CLERK: 42. 


(Whereupon photostatic copy of agency 
agreement was marked Plaintiffs' 
Exhibit No. 42, and received in evi- 
dence.) 


MR. SHER: Would Your Honor give me a moment? ! 
I will call Mr. Theodore Peyser, Jr. 
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I have just two or three questions, andI think it will be easier 
than to try to stipulate them. 

THE COURT: Very well. 

Whereupon-- 
THEODORE D. PEYSER, JR. 
was called as a witness by the Plaintiffs and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. SHER: 

Q. Will you give your full name ? A. Theodore D. Peyser, Jr. 

Q. Where do you live? A. 7704 Newmarket Drive, Bethesda, 
Maryland. 

Q. What is your occupation? A. Iam an attorney with the 
Department of Justice. 

Q. Inthe Tax Division? A. That is correct. 

Q. How long have you been so employed? 

THE COURT: What are you going to bring out from him? 

BY MR. SHER: 

Q. Mr. Peyser-- 

THE COURT: You have identified him sufficiently. 

150 BY MR. SHER: 

Q. When did you first find out that there was any problem about 
your father's life insurance policies? A. That was about the 4th of 
June. 

Q. Now, tell us what happened on that day. How did you find 
that out? A. On that date, I went to the Barrett McElfresh Agency 
here in Washington, andI met with Mr. Koons and Mr. Barrett. At 
that time, they! told me that my father had no life insurance in force 
with the Connecticut Mutual Life Insurance Company. 

Q. Did they tell you why? A. They told me that the premiums 
had not been paid. 


Q. Didthey tell you for what months? A. I believe they told 
me that the November and December premiums were not paid. 
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Q. Now, what did you do after you found that out? A. I went 

to see my Uncle Philip Peyser, and I advised him of the situation. 
Q. And then what happened? A. I went to my father's office, 

and I looked through his papers, and I went to his home and looked 
through his papers there; and I also exam ined the papers that he| had 


at the hospital. 

I found certain premium notices and other correspondence from 

151 the Connecticut Mutual Life Insurance Company and Barrett 

McElfresh Agency here in Washington. 

Q. After that, what happened? A. I discussed the problem of 
the life insurance with my uncle; and I believe it was the 10th of June 
that he sent a letter to the-- 

THE COURT: We have that. 

MR. SHER: You have that. 

BY MR. SHER: 

Q. Now, is there anything more about this case that you know, 
anything about-- | 

THE COURT: Oh, no, no; you know that is not proper. 

MR. SHER: All right, Your Hmor. 

I think that is all. 

CROSS EXAMINATION 
BY MR. McKAY: 
Q. Just one question, sir. | 


When you found these premium notices and the other notices, 
had the envelopes been opened or were they still unopened? A. | Iam 
not sure. I think there were a few that were unopened. I think probably 
the last notice for the May 28 premium was unopened. 

MR. McKAY: Thank you. | 

THE COURT: You may step down. | 

(Witness excused. ) | 
152 THE COURT: You know, gentlemen, it is my understanding of 
the law that while as a matter of business practice premium notices are 


always sent out by insurance companies, that legally, the insured is 
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under an obligation to pay the premiums when due according to the 


terms of the policy. 

MR. SHER: I think, though, Your Honor, that where there is an 
established practice of sending out premium notices, I think there is a 
right to rely on that practice. 

THE COURT: The notices here were sent out. 

MR. SHER: There is no doubt about that. 

THE COURT: No dispute about that. Very well. 

MR. SHER: Your Honor, if you will give me just a moment, I 
believe that concludes our proof, but I want to be sure. 

THE COURT: Take whatever time you need, 

MR. SHER: Your Honor, the question was asked as to whether 
Mr. Spiegler was a social acquaintance of Mr. Peyser. If there is any 
question being raised-- 

THE COURT: As to whether who was? 

MR. SHER: Mr. Spiegler. 

THE COURT: What difference does it make? 

MR. SHER: That is my point. If there is any point being made 
that this was done purely as a social matter, it wasn't; it was done as 
a business matter. We can prove that. 

153 THE COURT: I don't see the relevancy of that. Social acquain- 
tances can still have business transactions. 

MR. SHER: That is the point. This wasn't a loan ona purely 
friendly basis. Strictly a business lom . 

THE COURT: It makes no difference. What if it was a friendly 
loan. I think the legal rights of the parties are the same. 

MR. SHER: Plaintiffs rest, Your Honor. 

THE COURT: Very well. 

MR. McKAY: May I address tle Court? 

THE COURT: Yes, indeed. 

MR. McKAY: Your Honor, first I would move to strike Exhibits 
Nos. 13, 18, 19, 20, 21 and 22, which were these various notices which 


were introduced in evidence, the premium notices, the late payment 
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offer, and the final notice for the February 28, 19-- 
THE COURT: Motion denied. 


MR. McKAY: Very well, sir. 
Inow move, sir, for judgment on behalf of the Defendant as 


against the three Plaintiffs. | 
My grounds, briefly stated, as to the estate of Mr. Peyser-- 
THE COURT: Well now, let me understand the status. This is 


a non-jury trial. Is it your desire to m ke a motion that will be in the 
nature of a motion for a directed verdict on the grounds that the Plain- 
154 tiff has not made out a case? | 
MR. McKAY: Yes, that is right. | 

THE COURT: Or are you resting your case and asking | 

judgment on the merits ? 
You know, a motion to dismiss at the close of Plaintiffs 


doesn't have much significance in a non-jury case. What position do 
you want to take ? | 
MR. McKAY: I am taking the position that Iam making a mo- 
tion in the nature of a directed verdict. | 
THE COURT: Very well; but when you do that, I have to con- 
strue the evidence, Plaintiffs' evidence from the standpoint most 
favorable to the Plaintiffs. I can't weigh the evidence. ! 
MR. McKAY: I am making this as a formal-- 
THE COURT: Motion denied. 
MR. McKAY: Very well, sir. 
And I want to make it for the record that I make it as to all 
three Plaintiffs, both the estate and the two assignees as well, | sir. 
THE COURT: As to what? | 
MR. McKAY: As to the two assignee Plaintiffs as well, 
THE COURT: Oh, yes, well, af course. | 
Now, do you have any evidence to offer ? | 
MR. McKAY: Yes, Ido, Your Honor. 
THE COURT: Along what line? 
MR. McKAY: Along the line to explain why these prem 


102 

notices continued to be sent out over this period of time. 

THE COURT: I take it that would be very brief. 

MR. McKAY: Well, I have three people from Hartford. 

THE COURT: No, one witness ought to be enough. 

MR. McKAY: Well, Your Honor, I wanted to call a witness to 
testify as to general practice, and ancther as to this specific policy. 

THE COURT: Let's do it as to this specific policy; then you 
don't have to rely on the general practice. 

MR. McKAY: All right, sir. 

THE COURT: Let's be brief, gentlemen. Here is a case con- 
cerning which there is not a bit of dispute as to the facts. 

MR. McKAY: Well, sir-- 

THE COURT: So I think both ddes are taking too much time 
offering testimony. 

MR. McKAY: I would like to call Miss Bush. 
Whereupon-- 

ELSIE MURIEL BUSH 

was called as a witness by the Defendant and, having been first duly 


sworn, was examined and testified as follows: 
156 DIRECT EXAMINATION 
BY MR. McKAY: 
Q. Please state your full name, Miss Bush. A. Elsie Muriel 


THE COURT: What is your name ? 

THE WITNESS: Elsie Muriel-- 

THE COURT: Elsie is the first name? 

THE WITNESS: That is right. 

MR. McKAY: E-l-s-i-e? 

THE WITNESS: That is right. 

THE COURT: What is your last name, please? 

THE WITNESS: Bush, B-u-s-h. 

BY MR. McKAY: 

Q. Now, Miss Bush, what is your occupation? A. Insurance 
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clerk. 


Q. And where are you working right as of now? A. For the 


Connecticut Mutual. | 
Q. That is in Hartford, Connecticut? A. That is right. 
Q. And Hartford is the home office of the Connecticut Mutual 
Life Insurance Company? A. That isright. | 
Q. Precisely, what is the title of your job, if you have one ? 
Let me put it this way: Aren't you in charge of the return busi- 


ness desk? A. Iam. 


Q. Is that in the accounting department? A. It is. 
Q. Of the Connecticut Mutual? A. That is right. | 

Q. Miss Bush, would you explain briefly your duties as the 
person in charge of the return business desk? A. You mean when a 
premium is not paid, the receipt is returned to the home office? 

Q. Yes. A. If there is a question of a premium loan, we send 
the case to the loan department, who determines whether or not there — 
is enough value to cover that particular premium. | 

If there is enough value, of course, the voucher is sent to the 
agency office and the premium is reported. | 

If there is not enough value to recover that premium, the pre- 
mium receipt is returned to me in the accounting department and 
started around the home office as a lapsed case. | 

Q. Now, Miss Bush, you said the premium comes up to you. 
Does it come from the agency? A. Thatis right. They have the re- 
ceipts or collection stubs in the agency office, and when the time for 
payment is past due, forty-five days from the due date, the receipt or 

158 collection stub is returned to the home office. | 

Q. Does it come with a partimlar form, Miss Bush, that is, 
the receipt? A. It comes on form listed, Lapsed Records. | 

MR. McKAY: I would like to have this marked as the next 
Defendant's exhibit. 

THE CLERK: No. 5. | 

MR. McKAY: Your Honor, I am offering Defendant's Exhibit 
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No. 5, which isia Form 121, dated April 8, 1957, which was sent from 
the Washington agency to the Connecticut Mutual Life Insurance Com- 
pany home office. 
THE COURT: It may be admitted. 


(Whereupon Form 121, dated April 8, 
1957, was marked Defendant's Exhi- 
bit No. 5, and received in evidence.) 


THE COURT: You may proceed. 

MR. McKAY: Your Honor, I just wanted to use the exhibit, if 
I could, sir. 

BY MR. McKAY: 

Q. Miss Bush, I will show you a document which has been 
marked Defendant's Exhibit 5, and ask you whether this is one of the 
forms that you referred to, No. 121? A. Itis. 

Q. Will you look at that form and state with respect to the 
Peyser policies which are listed there the significance of each of the 

159 entries ? 

THE COURT: Well, I think we will recess at this time for our 
luncheon recess. 

Now, Mr. McKay, you are practically through, are you not ? 

MR. McKAY: Very close, yes, sir. 

THE COURT: Well now, if counsel would care to make an oral 
argument, I will be very glad to hear a brief oral argument at the close 
of the case. 

MR. SHER: Yes, we would like to do that. 

MR. McKAY: Your Honor, may I say this, sir. The facts Iam 
trying to introduce, Iam sure, I don't think will be disputed, but it is 
a question of one witness knowing one thing and another witness knowing 
another. 

Maybe we could get together. 

THE COURT: Perhaps you can get together on the facts during 


the luncheon recess; but if not, you ought to be able to prove these 


facts in five or ten minutes. 
MR. McKAY: Unless I run into difficulty with my opponent. 
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MR. SHER: You haven't yet. 
THE COURT: Don't waste time on technical proof. You know 
perfectly well that in this Court we are very impatient of efforts to 
make technical proof. We insist on counsel waiving technical objec - 
160 tions when they don't mean anything. 
MR. MCKAY: I will get together with Mr. Sher during t 
lunch hour. 
cin ee AFTERNOON SESSION 
161 THE COURT: Proceed. 
MR. McKAY: May it please the Court, over the lunch hour, 
Mr. Sher and I agreed as to the authenticity of a number of exhibits 
which I should now like to offer, sir. | 
THE COURT: Very well. | 
MR. MCKAY: I offer Defendant's Exhibit No. 6, which is re- 
ceipts for Policy No. 158 for January, February, March and April of 
1957. 
I offer Defendant's Exhibit No. 7-- 
THE COURT: Pass them one at a time to the Clerk. 
You may proceed. 
MR. SHER: Your Honor, I have no quarrel as to the authenti- 
city of these receipts, but it seems to me these are the same receipts 
that I put in evidence before. 
THE COURT: Is that so? | 
MR, McKAY: No, sir. Idon't believeso, If so, why,I had forgotten. 
MR. SHER: Are they any different from the notice of premiums ? 
MR. McKAY: Yes, they are. 
THE COURT: What are these, Mr. McKay? | 
MR. McKAY: Your Honor, these are receipts which were sent 
to the agency. Now, you take the top receipt is January. When the 
162 January premium notice was sent to Mr. Peyser, he got a two- 
part form, and this receipt, the original of this receipt was sent to the 
agency; and when a premium is not paid, Your Honor, the receipt is 
then sent back to the home office; and where there is automatic premium 
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loan provision-- 
THE COURT: Very well. Iam going to admit it. 


(Whereupon receipts for January 
through April, 1957 for Policy No. 
158 was marked Defendant's Exhi- 
bit No. 6, and received in evidence. ) 


MR. McKAY: Defendant's Exhibit 7 is a packet of receipts for 
the same months for Policy 159. 

THE COURT: Do I understand correctly that these are not re- 
ceipts that were delivered to the Plaintiff? 

MR. McKAY: That is correct. They were not. 

THE COURT: They are receipts that were delivered by the 
home office to the Washington agency; is that correct ? 

MR. McKAY: That is correct and returned to the home office 
when the premiums were not paid. 

THE COURT: Very well. I don't see the relevancy, but it takes 
less time to admit them. 


(Whereupon receipts for January 
through April 1957 for Policy No. 
159 was marked Defendant's Exhibit 
No. 7, and received in evidence.) 


MR. MCKAY: Defendant's Exhibit 8 is a memorandum signed, 


"W.C.M. ,"" for W. C. Mahoney, then secretary of the company, dated 
163 May 27, 1957, relating to Policy No. 158. 


Defendant's Exhibit 9 is a similar memorandum relating to 


Policy No. 159, bearing the same date. 

THE COURT: Now, what is this? Is this an office memorandum? 

MR. McKAY: This is from the home office. W. C. Mahoney 
was secretary to the company. 

THE COURT: To whom? 

MR. McKAY: This was an intraoffice memorandum, sir, which 
was sent--I don't have it now--but it went to the renewal desk. 

THE COURT: Very well, it may be admitted. Iam not quite 
sure of its probative value. 


MR. McKAY: These documents explain why the premium notices 


were held up, sir. 
THE COURT: Held up? 
MR. McKAY: Not held up. I mean, continued to be sent 
THE COURT: Continued to be sent. 
MR. McKAY: Yes. 
THE COURT: Very well. 


(Whereupon memorandum dated May 
27, 1957 relating to Policy No. 158 
was marked Defendant's Exhibit No. 
8 and received in evidence. ) 


(Whereupon memorandum dated May 
27, 1957 relating to Policy No. 159 
was marked Defendant's Exhibit No. 
9, and received in evidence.) | 


MR. McKAY: Defendant's Exhibit No. 10, Your Honor, is a 
page from a so-called termination list, dated June 3, 1957, which lists, 
among other policies, the policies of Mr. Peyser. This is an aera 
office document which is sent to various departments to stop the sending 
out of notices. 

THE COURT: Very well. | 


(Whereupon page from termination list 
dated June 3, 1957 was marked De- 
fendant's Exhibit No. 10, and re- 
ceived in evidence.) 


| 
MR. McKAY: Defendant's Exhibit No. 11 is a letter dated 
April 17, 1957, from the supervisor of policy loans of the Defendant to 
the agency here in the District of Columbia, that relates to Policy No. 
158. | 


| 
(Whereupon letter dated April 17, 
1957 relating to Policy No. 158 was 
marked Defendant's Exhibit No. 11 
and received in evidence.) 


MR. McKAY: Defendant's Exhibit No. 12 is a letter dated 
| 
April 23, 1957, from the policy loan department to the agency here in 
the District of Columbia relating to Policy No. 159. 


(Whereupon letter dated hoa 23, 

1957 relating to Policy No. 159 was 
marked Defendant's Exhibit No. 12, 
and received in evidence.) 
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165 MR. McKAY: Defendant's Exhibit 13 is a letter from Mr. 
Mahoney, the secretary of the Defendant at that time--he is now de- 
ceased--dated ee 8, 1957, to the agency in Washington. 


(Whereupon letter dated April 8, 1957 
from Mr. Mahoney to agency was 
marked Defendant's Exhibit No. 13 
and received in evidence.) 


MR. McKAY: Defendant's Exhibit No. 14 is a letter from Mr. 
Mahoney to the aeeney dated April 24, 1957. 


(Whereupon letter dated April 24, 
1957 from Mr. Mahoney to agency 
was marked Defendant's Exhibit No. 
14 ami received in evidence.) 


MR. McKAY: Defendant's Exhibit No. 15 is a letter from Mr. 
Mahoney to the agency dated May 16, 1957. 


(Whereupon letter dated May 16, 1957 
from Mr. Mahoney to agency was 
marked Defendant's Exhibit No. 15 
and received in evidence. ) 


MR. McKAY: Defendant's Exhibit 16 is a letter from the 
cashier of the agency to Mr. Peyser, Theodore D. Peyser, dated 
June 18, 1957. 


(Whereupon letter from agency to 

Mr. Theodore D. Peyser dated June 
18, 1957 was marked Defendant's Ex- 
“hibit No. 16 and received in evidence.) 


MR. McKAY: Defendant's Exhibit 17 is the notice of death form 
of the agency for transmittal to the home office, dated June 19, 1957. 


166 (Whereupon notice of death form 
dated June 19, 1957 was marked De- 
fendant's Exhibit No. 17 and received 
in evidence.) 


MR. McKAY: Defendant's Exhibit No. 18 consists of two condi- 
tional renewal receipts relating to the application for reinstatement of 
the policies which was made by Mr. Philip S. Peyser. They show on 


their face what tas are intended to do. 


(Whereupon the conditional renewal 
receipts were marked Defendant's 
Exhibit No. 18 and received in 
evidence. ) 
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MR. McKAY: I would like to have Miss Bush come back to the 
witness stand, Your Honor. | 
THE COURT: Very well. 
Whereupon-- 
ELSIE MURIEL BUSH 
resumed the stand and testified further as follows: 
DIRECT EXAMINATION (Cont'd) 
BY MR. McKAY: 
Q. Miss Bush, are you familiar with the function of thé renewal 


section of the accounting department? A. To some extent, yes. 
Q. What function do they have with respect to the preventing of 
sending out of premium notices? A. WhenI send them a notice that a 


policy is terminated, then they stop sen ding notices. 

167 Q. Would you state how or in what form you send them'such a 
notice generally? A. The policy to be terminated is listed on la termi- 
nation sheet which goes to several departments, among them the re- 
newal section. | 


Q. Are you familiar with the function of the billing section of 


the accounting department? A. Again, to some extent, yes. ! 
Q. What if any function does tle billing section have with re- 


spect to the premium notices? A. They send out the notices--they 


make up the notices, I should say. 
Q. Do they have any function with respect to dividend memo 
randa? A. The dividend memorandum is sent out at the same'that a 
premium notice goes if it is on that anniversary premium. | 
Q. Now, is that an automatic event? A. That is done auto- 
matically. 
Q. Now would you state, if you know, how many premium 
notices are sent out each month from the home office? A. Approxi- 
mately 100,000. 
Q. That is each month? A. Each month. | 
168 Q. Now, Miss Bush, I think I showed you before lunch this 
Defendant's Exhibit 5, which is the Form 121, and I ask you now if you 
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would state what the typewritten entries signify on this form? 


A. This means'to me that the receipts for Premiums 1620158 and 9 
were returned, the January, February, March and April receipts were 
returned at this time and listed as lapsed cases. 

Q. What was listed as lapsed cases? What, the receipts or the 
policies? A. The receipt is returned as lapsed. We did not have the 
policy. 

Q. What I want to know is, did that indicate that the agency felt 
that the policies had lapsed? A. Yes. 

THE COURT: May I see that exhibit ? 

MR. McKAY: Yes, sir. 

THE COURT: The one you showed the witness. 

You may proceed. 

BY MR. McKAY: 

Q. Miss Bush, I show you Defendant's Exhibits 6 and 7 and ask 
you whether you recognize those as being the receipts which were re- _ 
turned with the Form 121? A. Yes, sir, these are the receipts re- 
turned at that time, or photostatic copies. 

169 Q. What if anything did you do with respect to these policies and 
with respect to these receipts? A. These receipts were sent to the 
policy loan department because the policy carried the automatic premi- 
um loan provision. 

Q. What was the purpose of sending it to that department ? 

A. Because they figure the loan value. 

Q. Did you subsequently get these receipts back? A. I did. 

Q. Inotice there are stamps and writings on these receipts. 
Which of these! writings were on the receipts at the time you got them 
back, and stamps--or any that were not? A. The stamp which says, 
"Premium loan," was put on in my section before the receipt went up. 
The stamp that says, "Lapsed, no value," was put on in the policy loan 
department. Also this, "assigned, no lapse letter, insufficient value 
for premium loan," was written on in the policy loan department. The 


stamp which says, "Lapsed May 14," I put on when it came back to me. 
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Q. Now, when did you make that stamp, "Lapsed May 14"? 
When did you put that on the receipt? A. On May 14. ! 
@. And what does that stamp indicate? A. That indicates that 
170 we have started a lapse termination for that policy. 
THE COURT: A lapse what? 
THE WITNESS: Termination of the policy. Iam sorry, Iam 
repeating myself. | 
BY MR. McKAY: | 
Q. Is that what you call the lapse procedure? A. Yes, 
Q. Who, if you know, wrote the words, ''No lapse letter ,"" on 

each of those receipts? A. That was put on by Mr. Swanson in the 
policy loan department. 
Q. Is the lapse letter the same as a president's letter? 


A. That is right. | 
Q. Do you know whether or mt a lapse letter or president's 
letter was sent out as to these policies? A. Iam quite sure there was 


none sent. 

Q. Do you know why none was sent? A. That is determined by 
the policy loan department. They had already written to the agency tell- 
ing them that there was a shortage, they would need cash collections. 

Q. Is that a common occurrence that no lapse letter or presi-| 
dent's letter is sent out with respect to a policy which has an automatic 
loan provision? A. Yes. 

171 Q. Does it happen more often that one is not sent out ? | 

THE COURT: I don't think there is any legal obligation to send 
out a president's letter. | 

MR. McKAY: The Plaintiff has indicated they relied on'that fact. 

THE COURT: I understand, but that is why Iam saying there is 
no legal obligation to send out a president's letter. However, you may 
ask the question, if you want to. | 

MR. McKAY: Very well. | 

BY MR. McKAY: 


Q. Miss Bush, what is the purpose of the president's letter ? 
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A. It is primarily to induce the former insured to pick up his policy 


and revive it. 

Q. To reinstate it? A. To reinstate the policy. 

THE COURT: I suppose the company wants to save the business 
or get more business. Isn't that what that amounts to? 

MR. McKAY: Yes, sir. 

THE COURT: May I interject a question here. 

The stamp, "Lapsed May 14," does the date May 14 indicate the 
date on which the stamp was affixed or the date of the lapse? 

172 THE WITNESS: The date the stamp was affixed. 

THE COURT: It doesn't mean the policy lapsed as of May 14? 

THE WITNESS: No, it does not. We were lapsing the policy as 
of the January premium; we handled it on the date of May 14. 

THE COURT: There is no indication then on these papers as to 
the date as of which the lapse became effective ? 

MR. McKAY: The only indication would be that they are lapsing 
it on the January 28 receipt; and I believe she stated that was the date . 
as of which they were lapsing the policies. 

THE COURT: I see. Is that what she meant? 

BY MR. McKAY: 

Q. Is that correct? A. That is right. That receipt reads, 
"January." 

THE COURT: Well, no, I wonder if that is right. This is the 
receipt for the January premium. 

MR. McKAY: That is correct, Your Honor. 

THE COURT: Well, the premium was due on January 28. 

MR. McKAY: That is right. 

THE COURT: But there was a grace period. Doesn't the lapse 
become effective as of the end of the grace period? 

MR. McKAY: I will ask the witness that. My understanding is 
that it becomes effective as of the date the premium is due. 

173 THE COURT: It relates back nunc pro tunc ? 
MR. McKAY: Yes, sir. 
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BY MR. McKAY: 

Q. Is that correct, Miss Bush? A. That is right. 

THE COURT: Very well. Anything further? 

BY MR. McKAY: 

Q. Miss Bush, now I noticed that numerous stamps and what 
not have been scratched off the receipts. Would you state whether you 
as of May 14 or shortly thereafter included Mr. Peyser's policies on 
your termination list? A. No, I did not. | 

Q. Can you tell us why you didn't and what happened? A. Be- 
cause about that date Mr. Mahoney came to me with the news that the 
checks to balance the November and December premiums had been re- 
turned unpaid; and we stopped the lapse procedure for the January pre- 


mium; and he then made up these memorandums which he gave me to 
start lapse procedure as of November. | 
Q. Iwill show you the two memoranda which are Exhibits 8 and 
9 of the Defendant and ask you whether these are the memoranda you 
referred to? A. That is right. | 
Q. And you then began your lapse procedure as of the Novem- 
174 ber date? A. That is right. 
Q. Did you then include Mr. Peyser's policies on the termina- 
tion list? A. Ata later date, yes. | 
Q. Upto this time, had the billing section or the renewal sec- 
tion received a termination list? A. They had not. 
Q. I will show you Defendant's Exhibit 10, and ask you whether 
this is the first time you included Mr. Peyser's policies on a termina - 
tion list? A. That is right. 


Q. And where did that termination list go in the megular course 
of business? A. It goes to several departments, but I think the one you 


are interested in is the renewal section, who sends out the notices. 
Q. I point out that you have notations, "Memo for November 
and December," alongside of each of those policies. What is the sig- 
nificance of that, if you know? A. That is because we were marking 
the cases off on a memorandum rather than a receipt. 
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Q. When you say, "marking the cases off," what do you mean 

by that? A. We were lapsing them as of November, and we hada 
175 memorandum rather than a receipt. 

Q. I point out on Exhibits 9 and 10 the stamp, "Lapsed, May 
27."' Did you put that stamp on there? A. I did. 

Q. What does that signify? A. That is the date we started 
lapse procedure as of November. 

Q. And finally, I want to point out on Defendant's Exhibit 5, 
somebody has written the words, "Lapse May 27 as of November memo 
from ACM." A. "WCM." 

Q. Did you write that? A. That is my notation. 

Q. That indicated what? A. That while I had it originally 
stamped, "Lapsed May 14," for the January premium, when he brought 
me the memorandums for November and December, I changed the 
reading on that form so that it showed I was lapsing them at a later 
date for the November premium. 

Q. And the termination list which has been marked as Exhibit 
10 then went off to the billing section and the renewal department; is 
that correct? A. That is right. 


Q. Inotice there is a column on this termination list stating, 
"No LL." What does that mean? A. No lapse letter or no president's 
176 letter. 


Q. So any policy which has an X marked in that column-- 
A. That is right. 

MR. McKAY: Pardon me just a moment, Your Honor. 

BY MR. McKAY: 

Q. Who sends out the late-payment offer and the final notice 
forms? A. That is from the agency office. 

MR. McKAY: No further questions. 

THE COURT: Any questions? 

MR. SHER: Ye, sir. 

CROSS EXAMINATION 
BY MR. SHER: 
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Q. Miss Bush, in response to a question that Mr. McKay put 
to you about the stamp, "Lapsed May 14, 1957," you testified that that 
signified that that was the date of the start of the lapse procedure. 
Now, what is the lapse procedure? A. The receipt had come 
back to me from the policy-- | 

THE COURT: What does the lapse procedure consist of’ 

MR. SHER: That is right. | 

THE WITNESS: The receipt had been returned to me from the 
policy loan department with the notation on it there was insufficient 
value for the premium loan. And I would then pull our record card, 

177 and the case is marked as a lapse, and typed up on this termi- 
nation sheet, which goes around to several different departments so 
that all departments get their records terminated from that sheet. 

THE COURT: Well, then, does the lapse procedure, as you 
call it, consist of having the policy listed on a termination sheet and 
copies of the termination sheet sent around to the various departments 
that would be interested and affected? 

THE WITNESS: Yes, sir. 

THE COURT: Is that the lapse procedure? 

THE WITNESS: That is the lapse procedure. 

BY MR. SHER: | 

Q. Miss Bush, you also testified that on May 27 you stamped 
that date on as showing that was the beginning of the lapse procedure 
for November. A. That is right. 

Q. Is that right? A. That is right. 

Q. By May 27, you hadn't yet completed the lapse procedure 
for January; is that right? A. We had started to do it on May 14; but 
then Mr. Mahoney came to me and took the cases from me, because he 
had by then knowledge that the policies were going to lapse as of Novem- 

| 
ber. 


So although we had started the lapse procedure, we hadn't gone 
as far as to type it on the termination sheet. ! 
Q. He came to you on May 27? A. No, he came to me on 
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May 14. The day that I had started to lapse the policy as of January, 
he took the case from me; and he brought it back to me on May 27 to 


complete as a lapse as of November. 

Q. Now, as part of the lapse procedure, is there any notifica- 
tion that goes out to the policy holder that the company had declared 
the policy lapsed? A. In this particular case? 

Q. No, generally, generally. A. There are certain cases 
where this lapse or president's letter goes directly to the policy holder, 
yes. 

Q. Is that the only notice that goes out from the company that 
a policy has lapsed? A. No; the agency office has sent him a final 
notice. That is his advice that his policy is lapsing; isn't it ? 

Q. What official in the home office makes the decision as to 
whether a policy has lapsed or not ? A. It is just naturally lapsed. 

If the premium isn't paid and there isn't value in the policy to cover 
the premium, I mark them off as lapses. 

THE COURT: Who has the authority to make that decision? 

179 Who determines that? Do you determine that? 

THE WITNESS: I do. 

THE COURT: Or does some other officer or employee of the 
company ? 

THE WITNESS: No, no officer of the company sees every lapse 
case. 

THE COURT: You made the determination as a matter of 
mathematical computation ? 

THE WITNESS: Not on a case of this sort, because the loan 
value is figured in the policy loan department. They tell me that it is 
a lapse. 

THE COURT: Who makes the final computation and decision 
that a particular policy has lapsed? 

THE WITNESS: In this particular case, the policy loan depart- 
ment did. 

THE COURT: Not you? 

THE WITNESS: Not me. 
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THE COURT: And in other cases? 
THE WITNESS: In other cases that do not go to other depart 
ments first, where there is no question of either dividend value or 
loan value, I decide that they are lapses. | 
THE COURT: Very well. | 
MR. SHER: No further questions. | 
MR. McKAY: Your Honor, I had just one question I overlooked. 


180 I notice that termination list on which Mr. Peyser's policies 
were included is dated June 3. With your understanding of the practices 
of the company, could you state whether or not the June 28 dividend 
notice had already gone out before June 3? | 

MR. SHER: June? You mean May. 

THE WITNESS: The dividend notice was May. 

MR. McKAY: I mean, whether the June 28 premium notice had 
| 


already gone out before June 3? | 
THE WITNESS: Premium notice would have gone before 
MR. McKAY: That is all I have. | 
THE COURT: You may step down. 
(Witness excused. ) 
MR. McKAY: We have no further evidence. 
THE COURT: Both sides rest? 
MR. McKAY: Yes. 
MR. SHER: We rest. 
I wanted to ask Mr. Alpher. He represents a Plaintiff here, 
too. I didn't want to speak for him. | 
MR. ALPHER: We rest on the stipulations and evidence that 
are in. 
THE COURT: Do counsel care to make an oral argument? 
MR. SHER: Yes, if Your Honor will hear us. | 
THE COURT: Very well. | 
181 (Upon instructions from counsel, closing arguments were not 


made a part of this transcript:) 
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RULING OF THE COURT 

THE COURT: This is an action to recover the amounts claimed 
to be due on two life insurance policies. The case has been tried by 
the Court without a Jury, the jury trial having been waived. 

On July 26, 1954, Theodore D. Peyser procured two life in- 
surance policies from the Defendant, The Connecticut Mutual Life In- 
surance Company, each policy being for $25,000 and carrying a 
monthly premium of $257.25. 

At different times, assignments were made by the insured to 
the Security Bank and to Louis E. Spiegler, respectively, as collateral 
for loans made by them to the insured. 

The insured died on June 17, 1957. Suit is brought by the Ad- 
ministratrix of his estate, by the Security Bank, and by the Estate of 
Louis E. Spiegler to recover the net amount of the policies. 

The Defendant contends that the policies lapsed; and the question 
to be determined here is whether or not the policies actually lapsed. 

Under the terms of the policies, the premiums were payable 
monthly. An additional month or period of grace was granted for the 
payment of each premium. In addition--although it does not appear in 

182 the policy--it was the practice of the company to extend a furth- 
er period of fifteen days after the expiration of the period of grace for 
the payment of the premium. 

It was the practice of the insured to pay the premiums at about 
the last day of this last-mentioned extended period, after deducting the 


amount that could be loaned from the company on the basis of the ac- 


cumulated cash value of the policies then in effect. 

On January 3, 1957, the insured delivered to the insurance 
agent who had charge of the two policies two checks, each for $190.50, 
representing the net amount of the premiums due in November 1956. 

Similar checks were delivered by the insured to the agent on 
February 12, 1957 for premiums due in December 1956. 

These checks were not deposited until March 1957. Failure to 
deposit them was due to the negligence of the Defendant's agents. 
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The checks were returned for insufficient funds. The Defend- 
ant's agents then redeposited the checks, assuming that they would be 
made good, and so notified the insured. The insured then immediately 
stopped payment on the checks and the checks were again returned with 
the endorsement that payment had been stopped. Consequently , ‘the 
checks were never collected. | 
183 Thereafter, the Defendant declared that the policies had) Hapsed 
for non-payment of premiums for November and December 1956. 
It is claimed in behalf of the Plaintiffs that by delaying the de- 
posit of the checks, the Defendant must be deemed to have accepted 
them as payment and that, therefore, the policies did not lapse but 
were in effect. | 
It is also argued that failure to pay premiums subsequently to 
December 1956 is excusable because the Defendant, having treated the 
policies as lapsed, had refused to accept further payment, and it would 
have been futile to try to tender them. | 
The Court disagrees with the contention that the checks should 
be treated as payment merely because they were not deposited within a 
reasonable time. To be sure, there is a rule of law that it is the duty 
of a person receiving a check to deposit it within a reasonable time. 


Failure to deposit a check within a reasonable time constitutes payment 
provided the maker of the check has been prejudiced. | 
As, for instance, to take a supposititious case, if the fi nancial 
institution upon which the check had been drawn failed during the inter- 
vening period, and if the check would have been paid if it had been pre- 
sented for payment promptly. ! 
It can hardly be said, however, that if the maker of the check 
isn't prejudiced and does not change his position by reason of failure 
184 to present the check for payment within a reasonable time, that 
check must be deemed to constitute payment. 
Certainly it cannot constitute payment if the maker, after a 
certain lapse of time, stops payment on the check. It would not do for 
a person to stop payment on a check and at the same time to contend that 
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the check had paid the debt for which it was issued. 

Plaintiffs rely on some cases suchas Dulberg v. Equitable Life 
Assurance Society, 277 N. ¥. 17, in which it was held that failure to 
present a check which was made out by a third party and tendered by 
the insured as payment of a premium constitutes payment. 

Obviously, the law governing the check of a third party is en- 
tirely different from that which applies to the checks of the debtor, 
himself. 

In the Dulberg case, it appeared that if the check would have 
been promptly deposited, it would have been honored, because the 
drawer of the check, being a third party and not the insured, had 
enough funds on deposit to meet the check but later withdrew them. 

The rule is entirely different in a situation in which the drawer 
of the check is also the debtor and withdraws or fails to deposit funds 
sufficient to meet the check. 

185 It is urged, however, that the checks would have been honored 
had they been promptly presented. The Court makes a finding of fact 
to the contrary. The statements of accounts of the insured in the 
Security Bank, on which the checks were drawn, show that on the dates 
on which the checks were delivered and during the few days thereafter , 
there were insufficient funds to have met the checks if they had been 
promptly deposited. 

It is argued, however, that it was the practice of the insured to 
make deposits as checks were presented, and that if the checks here in 
this case were presented promptly, such deposits would have been made. 
This brings us, however, into the realm of speculation, which is not 
sufficient foundation for any finding of fact, especially as eventually the 
insured stopped payment on the checks. 

It is then urged that the Defendant failed in its duty and, there- 
fore, was without right in declaring the policies lapsed, in that it did 
not send notices of premiums to the two assignees. 


There is no legal obligation, however, to send such notices, and 


there is no evidence that there was any practice to send such notices. 
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Moreover, it does not follow that if the assignees had received notices, 
anything would have been done to have kept the policies from being 
lapsed. | 
To be sure, it is urged by counsel for the Plaintiffs that the 
186 assignees, to protect their own rights, would probably have 
paid the premiums. This, again, brings us into the realm of specula- 
tion. Moreover, in so far as the Peyser estate is concerned, it is 
not in a position to take refuge in that argument. Even if valid, which 
the Court holds it is not, it would apply only to the assignees. | 
Finally, it is urged that by a course of action the company kept 
the policies alive and, therefore, should be deemed either to be 
estopped from enforcing the lapsing of the policies or to have waived 
failure on the part of the insured to pay premiums. | 
So far as estoppel is concerned, there is no basis for any such 
inference because there is no showing that the insured changed his 
position in reliance on any representation or course of action of the 
insurance company. Such change of position in reliance on a represen- 
tation or course of action is, of course, an essential element of an 
estoppel. 
Waiver, of course, presents different principles. It is urged 
that by continuing to send notices of premiums, and a notice of dividends, 
the company must be deemed to have waived the default. | 
The Court does not agree. Ina large organization such las an 
insurance company, it is natural that all the branches of the organiza- 
tion cannot be apprised of a change in a situation at the same instant 
and some time may expire before the various branches of the organi- 
zation may be aware of a situation. It is clear that different officers 
187 of the Defendant performed the different functions here involved. 
Surely, such an ambiguous action as sending out a notice cannot be 
deemed to be a waiver of substantial rights of the insurance company 
arising out of failure to pay premiums. 


In view of the facts and circumstances here summarized, and 


the applicable principles of law, the Court reaches the conclusion that 
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the Plaintiffs are not entitled to recover, and judgment will be rendered 


dismissing the complaint on the merits. 

A transcript of this oral decision will constitute the findings of 
fact and conclusions of law. 

The Court is indebted to counsel on both sides for a very able 
and lawyerlike presentation of the issues in this case. 

(Whereupon at 3:05 p.m., the hearing was concluded. ) 
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PLAINTIFFS' EXHIBIT NO. 1* 


THE CONNECTICUT MUTUAL 
LIFE INSURANCE COMPANY 


Hartford, Connecticut Established 1846 


No. 1,620, 158 Age 59 
AGREES TO PAY | 


DEATH ** TWENTY FIVE THOUSAND ** Dollars 


The F A f this Polic 
BENERTE upon receipt at its Home | Office of due proof of the death of 


THEODORE D. PEYSER 
to the beneficiary PAE eee) | 


| 
the executors, administrators or assigns of the Insured, 


(subject to the rights as hereinafter reserved to change 
any beneficiary or mode of settlement). If not otherwise 
provided herein, the interest of any beneficiary who shall 
not survive the Insured shall vest in the Insured. | 


The right to receive all cash values, loans, dividends 
and other benefits accruing hereunder, to change the 
PRIVILEGES beneficiary, to assign this Policy, to exercise all privi- 


leges and options contained herein, and to agree with the 
Company to any release, modification or amendment of 
this Policy, shall, unless herein otherwise specifically 
provided, belong and be available without the consent of 
any other person to 


the Insured or his assigns. 

The premiums for this Contract consist of 
$ 257.25 payable on May 28, 1954 (herein called the 
Policy Date) and_monthly thereafter during the lifetime 


of the Insured, | 
Policy years and anniversaries are computed from 
the Policy Date. | 
The provisions, benefits, agreements and tables on 


the following pages are hereby made a part of this Policy. 
ice | 
The single-starred exhibits printed hereafter denote instances where, to save 
printing costs, the parties have printed exhibits relating to only one of the two 
insurance policies at issue; the companion exhibit relating to the other policy is in 
all respects identical, except as to policy number. 
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IN WITNESS WHEREOF, The Connecticut Mutual Life Insurance 
Company has caused this Policy to be executed at Hartford, Connecticut, 
this 26th day of_July A.D._1954 _, which is the date of issue of 
this Policy. 

/s/ Wm. P. Barber, Jr. /s/ Peter M, Fraser 
Secretary. President 


/s/ E. A, Fitzsimmons 
Registrar. 


* * * * * 


NOTICE: This policy is assigned to The Connecticut 
Mutual Life Insurance Company as sole security for a 
loan or loans and increases thereof with interest 
thereon and any loans that may be made hereafter. 
Particulars of loans may be procured from the Home 
Office at Hartford, Connecticut. 

The Company waives possession of the policy. 
Dated at Hartford, Conn., May 13, 1955 


/s/ Wm. P. Barber, Jr. 
Secretary 


ANNUAL PARTICIPATION IN SURPLUS AND APPLICATION OF DIVIDENDS 

The Dividend. Upon payment in full of the premiums for the second 
policy year, and at the end of the second and each subsequent policy year, 
this Policy, while in force, will be credited with such share of the 


divisible surplus as may be apportioned thereto by the Company. Such 


shares are herein referred to as dividends and shall, at the option of the 
payee thereof, be 
(1) paid in cash; or 
(2) left with the Company, subject to withdrawal, to accumulate at 
such rate of interest, credited annually at not less than 2-1/2%, 
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as the Company may determine; or 
applied on a premium due hereon; or 
converted into a participating paid-up addition to the sum 
insured hereunder. Any such additions outstanding may at 
any time be surrendered to the Company for cash in an 
amount equal to the then reserve thereon. | 

If the Company be not otherwise directed in writing prior to the 
expiration of thirty-one days after such dividend becomes payable, the 
dividend shall be treated as above provided under option (2); or applied 
as may be otherwise required under the laws of the state in which this 
Policy is delivered. . ! 

Any dividends due and unpaid and any paid-up additions outstand- 
ing at the maturity of this Policy shall be payable with the sum herein 
' insured to the payee of such insurance. | 

Application of Dividends to Make Policy(1) Fully bisa! or (2) 
Mature as an Endowment at an Earlier Date. Whenever the reserve on 
this Policy and on any paid-up additions hereto, with any accumulated 
dividends credited, (1) shall equal the net single premium for a fully 
paid-up policy of this same kind and face amount for the then age of the 
Insured, upon release of such dividends and paid-up additions, the Com- 
pany will endorse this Policy as fully paid-up, or (2) shall equal the 
face amount of this Policy, then upon surrender hereof and release of 
such dividends and paid-up additions the Company will pay the face 


| 
amount of this Policy as a matured endowment, less any indebtedness 


to the Company on or secured by this Policy. 
Automatic Payment of Premium by Accumulated Dividends. If 

any premium be not paid as herein provided, and if there be at the ex- 
piration of the time herein provided for such payment accumulated cash 
dividends credited on account of this Policy at least equal to the payment 
required, then said payment shall be made by the application of an equal 
amount of such credit, or if such credit be less than the required pay- 
ment then out of such credit, if sufficient, shall be paid a semiannual or 
quarterly payment. If such credit shall not be sufficient to pay a quar- 
terly premium, this paragraph shall not apply. 
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GENERAL BENEFITS AND PROVISIONS 


Premium Payments. This Contract is made in consideration of 
the application therefor and the payment of all premiums as herein pro- 
vided. All premiums hereon shall be payable in advance either at the 
Home Office of the Company or to an agent of the Company upon delivery 
of a receipt signed by its President or Secretary and counter-signed by 
the agent, and the possession of such receipt shall be the sole evidence 
of the authority of any agent to receive any premium hereon on account 
of this Policy. If any premium on this Policy be not paid as herein 
provided, then all liability on account of this Policy shall wholly cease 
and determine except as otherwise herein provided. 

Upon written request filed at the Home Office of the Company dur- 
ing the lifetime of the Insured, the future mode of premium payment 


may be changed on any policy anniversary to the annual, semi-annual 


or quarterly basis. Semiannual and quarterly premiums are 51 1/4% 
and 26%, respectively, of the annual premium. Premiums payable an- 
nually are due on the first day of each policy year. Premiums payable 
semiannually are due on the first day of each policy year and six months 
thereafter. Premiums payable quarterly are due on the first day of 
each policy year and every three months thereafter. 

Payment of any premium for an Additional Indemnity or a Dis- 
ability Provision issued in connection with this Policy shall not in- 
crease any cash, loan or paid-up insurance value or dividend under this 
Policy. 

Grace. After payment of the first annual, semiannual or quarterly 
premium hereon, the payment of any subsequent premium may be made 
within thirty-one days after the same shall have become due, the Policy 
meanwhile continuing in force. If the death of the Insured shall occur 
within the days of grace while this Policy is in force as a premium- 
paying policy, the current premium, if unpaid, shall be deducted from 
the amount payable hereunder. 

Reinstatement. This Policy may be reinstated at any time within 
three years after default in premium payment if it shall not have been 
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surrendered for its cash value, upon evidence of insurability satisfactory 
to the Company and payment of arrears of premiums with compound 
interest at the rate of 5% per annum and also upon payment or reinstate- 
ment of any indebtedness to the Company on or secured hereby which 
existed at the date of such default, increased by interest in accordance 
with the loan provisions hereunder to the date of reinstatement. | 
Change of Beneficiary. Subject to the rights of any assignee, any 
beneficiary named herein may be changed at any time by filing written 
notice thereof at the Home Office of the Company on a form satisfactory 
to the Company, accompanied by the Policy for suitable endorsement by 
the Company, such change, when so endorsed, to be effective as of the 
date of the execution of such notice. The interest of any beneficiary or 
beneficiaries shall be subject to any assignment of this Policy made as 
provided herein. | 
Incontestability. This Policy will be incontestable after it shall 
have been in force for two years from its date of issue, except for non 
payment of premium and except as to provisions and conditions relating 
to benefits in the event of total and permanent disability and those grant- 
ing additional insurance specifically against death by accidental means. 


* * * * * 
| 


Assignments. No assignment of this Policy shall be binding upon 
the Company until the original or a copy thereof is filed at the Home 
Office of the Company in Hartford, Connecticut. The Company will not 
be responsible for the validity of any assignment. Any assignment made 
after the death of the Insured shall be valid only with the consent of the 
Company. ! 

* * * * * 

Evidence of Contract. This Policy and the application therefor, a 

copy of which is hereunto annexed, shall constitute the entire contract 


between the parties. All statements made by, or by the authority of, 


the applicant shall, in the absence of fraud, be deemed representations 
| 

and not warranties; and no such statement shall be used to avoid this 

Policy or in defense to a claim hereunder, unless contained in said 


SEE LOAN ENDORSEMENT 
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application, and'unless a copy of said application shall be attached here- 
to when issued. Agents of the Company have no power or authority to 
alter or modify any of the terms, conditions, or agreements of this 
Policy, or to waive any of the provisions hereof. 

Policy Settlement. Any and every sum due under this Policy shall 
be payable only at the Home Office of the Company in Hartford, Connec- 
ticut, and in any settlement hereof there shall be deducted any indebted- 
ness to the Company on or secured by this Policy. 

NON-FORFEITURE BENEFITS AND LOANS 
* * * * * 

Policy Loan. At any time after premiums have been duly paid 
hereon to or beyond the end of the period for which a cash or loan value 
is first shown in the following Table of Values, while this Policy is in 
force, on proper assignment and delivery of this Policy to the Home 
Office of the Company for endorsement and on the sole security thereof, 
the Company will loan any sum up to the limit secured by the Cash Value 
of this Policy less any existing indebtedness on or secured by this Policy 
and less any remaining unpaid premiums for the balance of the then cur- 
rent policy year. Additional policy loans may be made without further 
endorsement. Unless the loan be for the purpose of paying premiums 
to the Company, the Company may defer the making of such loan for a 
period not exceeding six months after application therefor. Such loan 
shall bear interest at the rate of 5% per annum, payable annually, not 
in advance, on the policy anniversary, principal and interest to be pay- 
able at the Home Office of the Company. The Company will credit upon 


such indebtedness payments made at any time during the lifetime of the 


Insured prior to maturity, provided such indebtedness has not been 
deducted under the terms of any non-forfeiture provision hereof. 

Any interest when due and unpaid shall be added to the principal 
of the existing indebtedness and shall bear the same rate of interest; but 
failure to pay either principal or interest shall not avoid this Policy 
until the total indebtedness to the Company secured hereby, including 
accrued interest, shall equal or exceed the then Cash Value, when this 
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Policy shall immediately cease and become void, but not until Hiety 


one days after notice shall have been mailed by the Company to the last 
known address of the Insured, or of such person as may have been 
designated to receive such notice, and of any assignee of record at the 
Home Office of the Company. 
Premium Loan. If written application be filed at the Home , Office 
of the Company upon its form therefor while this Policy is a premium- 
paying policy, and if such application remains unrevoked, the amount of 
any premium falling due after the first policy year and not otherwise 
paid as herein provided will be charged as an indebtedness against and 
secured by this Policy, provided the entire indebtedness hereon inelud- 
ing such charge shall not exceed the limit secured by the Cash Value 
hereof; such indebtedness to bear interest from the due date of such 
premium, and to be subject to the terms herein provided for policy 
loans, but without assignment or delivery of this Policy, and any 


premiums so charged will be treated as paid. 
* * * * * 


The monthly premiums stated on the first page hereof, which are 
8. 83% of the annual premium and are due on the first day of each policy 
year and monthly thereafter, are subject to the provisions of this Policy, 
including the provision entitled "Automatic Payment of Premium by 


Accumulated Dividends" which is hereby extended to apply to monthly 
| 


The word "policy" as used herein shall include "annuity contract" 


premiums. 
if appropriate. | 
Dated at Hartford, Conn., this 26th day of July , 1954 


THE CONNECTICUT MUTUAL LIFE INSURANCE COMPANY 
/s/ Wm. P. Barber, Jr. | 
. Secretary. 

* 
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PLAINTIFFS' EXHIBIT NO. 3 


ASSIGNMENT OF LIFE INSURANCE POLICY AS COLLATERAL 


A. FOR VALUE RECEIVED the undersigned hereby assign, 
transfer and set over to Security Bank _ of _ Washington, D. C., 
its successors and assigns, (herein called the "Assignee”) 
Policy No. 1,620,158 _ issued by the__The Connecticut Mutual 
Life Insurance Company __ (herein called the Insurer") and any 
supplementary contracts issued in connection therewith (said 
policy and’ contracts being herein called the Policy"), upon the 
life of _ Theodore D. Peyser_ of Washington, D. C. 
and all claims, options, privileges, rights, title and interest 
therein and thereunder (except as provided in Paragraph C hereof), 
subject to'all the terms and conditions of the Policy and to all 
superior liens, if any, which the Insurer may have against the 
Policy. The undersigned by this instrument jointly and severally 


agree and the Assignee by the acceptance of this assignment agrees 


to the conditions and provisions herein set forth. 

It is expressly agreed that, without detracting from the 
generality of the foregoing, the following specific rights are in- 
cluded in this assignment and pass by virtue hereof: 

1. The sole right to collect from the Insurer the net proceeds 

of the Policy when it becomes a claim by death or maturity; 

The sole right to surrender the Policy and receive the sur- 

render value thereof at any time provided by the terms of the 

Policy and at such other times as the Insurer may allow; 

The sole right to obtain one or more loans or advances on 

the Policy, either from the Insurer, or, at any time, from 

other persons, and to pledge or assign the Policy as security 

for such loans or advances; 

The sole right to collect and receive all distributions or 

shares of surplus, dividend deposits or additions to the Policy 

now lor hereafter made or apportioned thereto, and to exercise 


131 | 
any and all options contained in the Policy with respect there- 
to; provided, that unless and until the Assignee shall notify 
the Insurer in writing to the contrary, the distributions or 
shares of surplus, dividend deposits and additions shall con- 
tinue on the plan in force at the time of this assignment; and 
The sole right to exercise all nonforfeiture rights permitted 
by the terms of the Policy or allowed by the Insurer and to 
receive all benefits and advantages derived therefrom. 
It is expressly agreed that the following specific rights, sO 

long as the Policy has not been surrendered, are reserved and 
excluded from this assignment and do not pass by virtue hereof: 
1. The right to collect from the Insurer any disability benefit 


payable in cash that does not reduce the amount of insurance; 
The right to designate and change the beneficiary; | 
The right to elect any optional mode of settlement permitted 
by the Policy or allowed by the Insurer; 
but the reservation of these rights shall in no way impair the 
right of the Assignee to surrender the Policy completely with all 
its incidents or impair any other right of the Assignee hereunder, 
and any designation or change of beneficiary or election of a mode 
of settlement shall be made subject to this assignment and to the 
rights of the Assignee hereunder. | 
This assignment is made and the Policy is to be held jas col- 
lateral security for any and all liabilities of the undersigned, or 
any of them, to the Assignee, either now existing or that may 
hereafter arise in the ordinary course of business between any of 
the undersigned and the Assignee (all of which liabilities secured 
or to become secured are herein called "Liabilities"). 
The Assignee covenants and agrees with the undersigned as 
follows: | 
1. That any balance of sums received hereunder from the Insurer 
remaining after payment of the then existing Liabilities, 
matured or unmatured, shall be paid by the Assignee! to the 
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persons entitled thereto under the terms of the Policy had 

this assignment not been executed; 

That the Assignee will not exercise either the right to sur- 

render the Policy or (except for the purpose of paying pre- 

miums) the right to obt ain policy loans from the Insurer, 

until there has been default in any of the Liabilities or a 

failure to pay any premium when due, nor until twenty days 

after the Assignee shall have mailed, by first-class mail, to 
the undersigned at the addresses last supplied in writing to 
the Assignee specifically referring to this assignment, notice 
of intention to exercise such right; and 

That the Assignee will upon request forward without unreason- 

able delay to the Insurer the Policy for endorsement of any 

designation or change of beneficiary or any election of an 
optional mode of settlement. 

The Insurer is hereby authorized to recognize the Assignee's 
claims to rights hereunder without investigating the reason for any 
action taken by the Assignee, or the validity or the amount of the 
Liabilities or the existence of any default therein, or the giving of 


any notice under Paragraph E (2) above or otherwise, or the ap- 


plication to be made by the Assignee of any amounts to be paid to 
the Assignee. The sole signature of the Assignee shall be sufficient 
for the exercise of any rights under the Policy assigned hereby and 
the sole receipt of the Assignee for any sums received shall be a 
full discharge and release therefor to the Insurer. Checks for all 
or any part of the sums payable under the Policy and assigned 
herein, shall be drawn to the exclusive order of the Assignee if, 
when, and in such amounts as may be, requested by the Assignee. 
The Assignee shall be under no obligation to pay any premi- 
um, or the principal of or interest on any loans or advances on the 
Policy whether or not obtained by the Assignee, or any other 
charges on the Policy, but any such amounts so paid by the Assignee 
from its own funds, shall become a part of the Liabilities hereby 
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secured, shall be due immediately, and shall draw anteress at a 
rate fixed by the Assignee from time to time not exceeding 6% 
per annum. | 
The exercise of any right, option, privilege or power given 
herein to the Assignee shall be at the option of the Assignee, but 
(except as restricted by Paragraph E (2) above) the Assignee may 
exercise any such right, option, privilege or power without notice 
to, or assent by, or affecting the liability of, or releasing any 
interest hereby assigned by the undersigned, or any of eatnal 
The Assignee may take or release other security, may release 
any party primarily or secondarily liable for any of the Liabilities, 
may grant extensions, renewals or indulgences with respect to the 
Liabilities, or may apply to the Liabilities in such order as the 
Assignee shall determine, the proceeds of the Policy hereby as- 
signed or any amount received on account of the Policy by the 
exercise of any right permitted under this assignment, without 
resorting or regard to other security. | 
In the event of any conflict between the provisions of this 
assignment and provisions of the note or other evidence of any 
Liability, with respect to the Policy or rights of collateral security 
therein, the provisions of this assignment shall prevail. 
Each of the undersigned declares that no proceedings' in bank- 
ruptcy are pending against him and that his property is mot subject 
to any assignment for the benefit of creditors. 
Signed and sealed this _ 31st day of _ May i 55 


/s/ Frank A. G. Maiher /s/ Theodore D. Peyser__ (L.S.) 
Witmess nsured or ner | 


701 - 9th St. N.W., Wash. D.C. 1025 Dupont Cir. Bldg. 


ieee OE 7 
Address Washington,D.C. 


Duplicate of the within assignment Estate 
received and filed at the Home Office 
of The Connecticut Mutual Life Insur- 
ance Company, Hartford, Conn. 


Dated JUN 71955 /s/R. C. Schoenewolff 
Registrar. 


Beneficiary 
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INDIVIDUAL ACKNOWLEDGMENT 


District of Columbia : ss: 


Onthe 31st day of May 19 55 , before me per- 


sonally came _ Theodore D. Peyser , to me known to be the 
individual described in and who executed the assignment on the 


reverse side hereof and acknowledged to me that __ he executed 
the same. 


/s/ Vincent P. Boudren 
Notary Public 


My commission expires _Feb. 14, 1956 


* * 


PLAINTIFFS' EXHIBIT NO. 4 


ABSOLUTE ASSIGNMENT WITH POWER OF ATTORNEY 
The responsibility of the Company under any assignment is subject to the 
provisions of the policy and the terms of the NOTICE ON THE REVERSE 
SIDE of this assignment. 


For value received, I hereby assign and transfer to 
Louis E. Spiegler of Washington, D. C. 5 

his executors, administrators, successors, or assigns, for his own 
use and benefit ‘all my right, title and interest in and to Policy No. 

1620159 ‘on the life of Theodore D. Peyser issued by 
The Connecticut Mutual Life Insurance Company in the face amount of 

$25,000.00 ' dollars together with all profits due or to 

become due thereon and all rights, privileges and benefits contained 
therein or that may be attached thereto. And I agree for myself, my 
executors, administrators and assigns, to warrant and defend the title 
to the policy to the above named assignee against all persons, and I 
guarantee the validity and sufficiency of this assignment. 


| 
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I appoint the above named assignee my attorney in fact with full 
power of substitution for me and in my name, but for his own use and 
benefit, to 
exercise use of any and all options, privileges and rights accorded 


by the policy; | 
execute any releases or other documents which may be required; 
assign, pledge or surrender the policy; 

collect the proceeds of the policy at maturity; and 


give a complete discharge for all moneys which may be paid 


under the policy. 
I warrant that I am the only owner of the policy and legally competent to 
make this assignment, that I have no outstanding obligation constituting a 
lien upon or claim against the policy, and that no proceedings in bank- 


ruptcy or insolvency or otherwise in law or in equity which would affect 


the title of the policy are pending against me. 
The word "policy" as used herein includes any supplementary 


agreement specifically made a part of the policy, and any Additional 
Indemnity or Disability Agreement issued in connection with the policy. 
In this assignment words used in the singular number shall be 
deemed to include the plural, if appropriate. | 
If this form is used in connection with an annuity contract, the 
words "Policy" and "Insured" used herein shall be deemed to mean 
"Contract" and 'Annuitant'', respectively. | 
WITNESS my hand and seal at Washington, D.C. , this 17th _ 
day of September ,19 56. 
In the presence of | 


/s/ Daw Haseltine /s/ Theodore D. Peyser | (L.S.) 


| 
For purposes of identification will the assignee please sign below 
and give his address. | 


/s/ Louis E. Spiegler 
Louis E. Spiegler 
332 Southern Building 
Washington 5, D. C. 
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(Reverse side of above document) 


The Connecticut Mutual Life Insurance Company offers this form of 
assignment solely for the convenience of its policy holders. It has no con- 
trol of assignment, cannot become responsible for them, and must reserve 
all questions for impartial action when contracts become due and payable. 

No assignment or cancellation of any assignment shall be binding 
upon the Company until a signed or certified copy thereof is filed at the 
Home Office of the Company in Hartford, Connecticut. The Company 
will not be responsible for the validity or effect of any assignment. All 
claims under assignments are subject to satisfactory proof of the assignee's 
interest. 

It is desirable that any original of any assignment be attached to the 


policy. 


PLAINTIFFS' EXHIBIT NO. 5 


September 26, 1956 


Re: Policy No. 1,620,159 
Theodore D. Peyser 


Mr. Louis E. Spiegler 
Southern Building 
Washington 5, D. C. 


Gentlemen: 

Thanks to your letter dated Sept. 18th we have been able to: 
. make a record of the assignmend to you executed 
. On_our |) Form _ #29 » under date of __ September 17, 1956 


. return the original copy of the assignment 
which is now endorsed by one of our Registrars. 


return the policy to you. 
endorse the policy for the Change in Benefit. 


add our Rider Form No, 1542 which gives the Insured the right 
to assign the policy. 


add our Rider Form No. 192A to the policy. 
enclose completed questionnaire form. 
Mr. Koons 
Cards informed of the Assignment 
marked ' 9-27-56 - 
9-21-56 
It is always a pleasure to be of service to you. So please don't hesitate to 
call on us whenever we can be helpful in any way. 
c.c. to Ag. 53 Sincerely, 
F. A, DOYON 


(Enclosures) Form T1 TITLE DEPARTMENT 
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PLAINTIFFS' EXHIBIT NO. 13 


THE CONNECTICUT MUTUAL LIFE INSURANCE COMPANY 
LATE PAYMENT OFFER 


YOUR GRACE PERIOD HAS EXPIRED - YOUR PREMIUM IS OVERDUE 


(Please disregard this notice if payment was mailed within the 31 day 
grace period.) 


POL. NUMBER 1620158 THEODORE D PEYSER 


DUPONT CIRCLE BLDG 
DUE DATE 2/28/57 WASHINGTON 6 


AMOUNT OVERDUE $257.25 pc 


See reverse side for 

late payment offer. Please remit to: Thomas F. Barrett, Jr., G.A. 
Conn. Mutual Life Ins. Co. 
1413 K St., N.W. 
Wash. 5, D.C. 


The policy terminated at the end of the grace period (except as the policy 
may otherwise provide). However, the overdue premium will be accepted 
and the policy reinstated without interest, subject to the following condi- 
tions: 
(1) Payment must be made within 15 days after the expiration 
of the grace period (46 days after the due date). 
(2) Payment must be made during the lifetime of the insured. 


(3) This offer applies to this premium only. The Company may 
or may not make a similar offer for payment of any future 
premium. 


(4) This offer does not modify the grace period provision con- 
tained in the policy. 


ANY CHECK OR DRAFT TENDERED WILL NOT CONSTITUTE 
PAYMENT IF IT SHOULD BE DISHONORED. 
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PLAINTIFFS' EXHIBIT NO. 14** 


THE CONNECTICUT MUTUAL LIFE INSURANCE COMPANY 
Hartford Since 1846 Connecticut 


Policy No. Payable Last Day of Grace Prem 
1620158 11-28-56 12-29-56 $257. 


FINAL NOTICE 
THEODORE D PEYSER 
If your payment has already been DUPONT CIRCLE BLDG 
mailed, please disregard this WASHINGTON 6 
notice. D.C. 


Maintain the Full Value of your 
Life Insurance Protection by 
making this payment within the 
grace period. 


Please communicate with us if 
we may be of service. 


Please remit to: 


1413 K St., N.W. 
Washington 5, D. C. 


eK | 
Plaintiffs' Exhibits Nos. 14, 17, 18 and 19, consist of final premium notices 
for both policies for the months of November, 1956, January, 1957, February, 
1957, and March 1957 - eight notices in all. They are identical except as to 
dates and policy numbers. To save printing costs, appellant has printed only 
one such notice in order to show the language of the notice form itself. 


PLAINTIFFS' EXHIBIT No. 15*** 
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PLAINTIFFS' EXHIBIT NO. 22 


DIVIDEND MEMORANDUM >" 
The Connecticut Mutual Life Insurance Company, Hartford, is 
pleased to advise you of the dividend account shown below. Dividend 
accumulations plus the annual interest which they earn help to increase 
| 


the value of the policy through the years. | 
Agency Policy Number Month Day Year 
53 5 1620158 5 28 1957 
Previous Accumulation Interest Dividend Total Accumulation 
$ 396.00 $ 396.00 


The name of the dividend payee appearing on the records at the 
| 
Home Office of the Company, if other than the Insured, is shown below. 
| 
Security Bank, Washington, D. C. 


Please notify the Home Office or your /s/ Wm. P. Barber, Jr. 
Agency of any change of address. Secretary 
| 
[Reverse side of above document] 


Your dividends are now accumulating at interest and will continue on 
this basis unless the Company is otherwise directed below. 


I hereby direct that $ of the amount stated on the 
reverse side (Mark X to indicate choice.) | 
____ be paid to me 
____ be applied in payment of premium 
_____ be applied on loan principal 
If the total amount is withdrawn- 
I hereby direct that future dividends shall (Mark X opposite method 
desired.) | 
______ accumulate at interest | 
be applied in payment of premiums | 


Please do not sign or return this memorandum unless you wish to use 
a part or all of the amount due. 
Date 

Signature of Payee of Dividends 


Address | 
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‘DIVIDEND MEMORANDUM "me 
The Connecticut Mutual Live Insurance Company, Hartford, is 
pleased to advise you of the dividend account shown below. Dividend 
accumulations plus the annual interest which they earn help to increase 
the value of the policy through the years. 


Agency Policy Number Month Day Year 
53 5 1620159 5 28 1957 


Previous Accumulation Interest Dividend Total Accumulation 
$ $ 396.00 $ 396. 00 
The name of the dividend payee appearing on the records at the 


Home Office of the Company, if other than the Insured, is shown below. 
Louis E. Spiegler 


Please notify the Home Office or /S/ Wm. P. Barber, Jr. 
your Agency of any change of Secretary. 
address. . 
[Reverse side of above document] 

Your dividends are now accumulating at interest and will continue on 
this basis unless the Company is otherwise directed below. 
I hereby direct that $ of the amount stated on the 
reverse side (Mark X to indicate choice.) 

____ be paid to me 

_____ be applied in payment of premium 

___ be applied on loan principal 
If the total amount is withdrawn- 
I hereby direct that future dividends shall (Mark X opposite method 
desired.) 

_____ accumulated at interest 

be applied in payment of premiums 

Please do not sign or return this memorandum unless you wish to use 


a part or all of the amount due. 


Date 
Signature of Payee of Dividends 
Address 
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PLAINTIFFS' EXHIBIT No. 24 


The Barrett - McElfresh Agency 
THE CONNECTICUT MUTUAL LIFE INSURANCE COMPANY 


1413 K Street, Northwest - Washington 5, D.C. 


April 3, 1957 


Mr. Theodore D. Peyser 
Dupont Circle Building 
Washington 6, D. C. 


Dear Mr. Peyser: Policies Nos. 1,620,158 
and 1,620,159 
We realize that a mistake has occurred somewhere. But un- 


fortunately, the enclosed checks you sent us have been returned by 


the bank marked ''Payment Stopped." Therefore, your Bremiune due 


November and December, 1956, still remain unpaid. 
Since these checks could not be credited to your premiums... 
your policies lapsed. So will you please fill out and sign the enclosed 
applications for reinstatement, and return them to us with another 
remittance of $761.00. | 
You realize, of course, it is to your own best interest to let us 
hear from you without delay. So may we count on your prompt) 
cooperation? 


Cordially yours, 


/s/ Mary Ann E. Schaefer 


Mary Ann E. Schaefer 
Cashier 


ms 
Enclosures 
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PLAINTIFFS' EXHIBIT NO. 25* 


The Connecticut Mutual Agency No. 


Life Insurance Company 
Hartford, Connecticut 


MAR 157 
Dear Policyowner: 


The unpaid amounts 
shown in this statement 
have been charged as a 
loan indebtedness against 
your policy in accordance 
with its terms. 

To help you repay the 
loan indebtedness and re- 
store your policy to its full 
value, we will gladly accept 
repayments, in full or in 
part, at any time. 

Sincerely, 
/s/ Irving S. Carreer 
Supervisor of Policy Loans 


This Loan Covers 
Premium to 


Due Date of 
Amounts Covered 


NOV 28 56 


Policy No. 


53 1620158 DEC 28 56 


Net Premium 
Covered by Loan 


Partial Cash 
Payment 


Extension 
Payment 


Dividend 
Applied 


Gross 
Premium 


257.25 
Unpaid Interest on Previous Loan 
Previous Amount of Loan Outstanding 


196. 22 61.03 


1, 536. 06 


Present Amount of Loan Outstanding 1,597.09 


THEODORE D PEYSER 
DUPONT CIRCLE BLDG 
WASHINGTON 6 D C 


Assigned to Security 
Bank, Washington, 
D.C. 


PLAINTIFFS' EXHIBIT NO. 27% 


The Connecticut Mutual Agency No. 


Life Insurance Company 
Hartford, Connecticut 


MAR 1 57 
Dear Policyowner: 


The unpaid amounts 
shown in this statement 
have been charged as a 
loan indebtedness against 
your policy in accordance 
with its terms. 

To help you repay the 
loan indebtedness and re- 
store your policy to its full 
value, we will gladly accept 
repayments, in full or in 
part, atany time. | 

Sincerely, 
/s/ Irving S. Carreer 


This Loan Covers 
Premium to 


JAN 28 57 


Due Date of 
Amounts Covered 


DEC 28 56 


Policy No, 


53 1620158 


Net Premium 
Covered by Loan 


Partial Cash 
Payment 


196. 23 


Extension 
Payment 


Dividend 
Applied 


Gross 
Premium 


257. 25 
Unpaid Interest on Previous Loan 


61.02 


Previous Amount of Loan Outstanding 1, 597.09 


Present Amount of Loan Outstanding 1,658.11 
THEODORE D. PEYSER Assigned to Security 
DUPONT CIRCLE BLDG. pank, Washington, D.C. 
WASHINGTON 6, D.C. i 


CAUTION: If you are unable to make payment in cash of the next 
premium due, please contact our agency office before the end of 
the grace period. The remaining loan value may not be sufficient 
to cover the next premium. 


Supervisor of policy Loans 


-:sht 
See footnote *, page 123. 
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PLAINTIFFS' EXHIBIT NO. 29 


C. No. A 

Mr. Theodore D. Peyser seg 7 
1346 Connecticut Ave. N. W. #1025 [The underlined figures in the right 
Wash. 6, D. C. column represent net deficits in the 
daily balances. ] 


pee CHECKS 


1_DEPOSITS a DATE. 
DEC_7'55 


25 — 
35 — DEC 7'55 
DEC 7'55 

-00 — 

Ah id 
DEC 8'55 
705.00 + |DEC 8'55 


DEC 9'55 
DEC 9155 


DEC 12'55 
DEC 12'55 


DEC 13'55 
DEC 13'55 
DEC 14'55 
DEC 14'55 
DEC 15'55 
DEC 15'55 


DEC 16'55 
DEC 16'55 
DEC 19'55 
DEC 19'55 


DEC 20'55 
DEC 20'55 
DEC 21'55 
DEC 21'55 
DEC 21'55 


SECURITY BANK 
WASHINGTON, D. C. 


NAME CARD No. 17 B 
Mr. Theodore D. Peyser 
1346 Connecticut Ave. N. W. #1025 


Wash. 6, D. C. 


[The underlined figures in the right 
column represent net deficits in the 
daily balances. J 


CHECKS DEPOSITS DATE BALANCE 


Balance brought forward 


127.98 — 


757. 38 + 


75.00 — 


231.20 + 


601.50 — 


681.87 + 


100.00 — 
500.00 — 


500.00 — 


2, 341.52 + 


423. 70 — 


824.78 — 
225.00 — 
$24.51 — 


2.00 — DM 
324.51 — 
240.00 — 


1, 358. 77 + 


600.00 + 


2.00 — DM 
50.10 — 


1.73 — 


495.00 — 


500.00 + 
531.50 + 


SECURITY BANK 
WASHINGTON, D.C. 


DEC 22'55 


DEC 22'55 


DEC 22'55 


DEC 23'55 


DEC 23'55 
DEC 27'55 
DEC 27'55 


DEC 28'55 
DEC 28'55 


DEC 29'55 


DEC 30'55 
DEC 30'55 
DEC 30'55 


JAN 3'56 
JAN 3'56 


JAN 4'5S6 
JAN 4'5S6 
JAN 5'56 
JAN 5'56 


JAN 6'5S6 


186.65 * 
944.03 * 


494.03 * 
725.23 * 


426.37 0 
255.50 * 


844.60 0 
1,496.92 * 


496.22 *— 


-170 


-66 0 


-1l1 * 


1, 013.08 00 


18.42 * 


244.83 LS 


,CARD No. i g A 
Mr. Theodore D. Peyser 

1346 Connecticut Ave. N. W. #1025 [The underlined figures in the right 
Wash. 6, D. C. column represent net deficits in the 
daily balances. ] 


CHECKS DEPOSITS DATE ALANCE 


Balance brought forward JAN 6'56 244.83 LS 


JAN 6'56 
1,527.64 + |JAN 6'56 


JAN 9156 

992.97+ |JAN 9156 
JAN 10'56 

JAN 11'56 

1,148.00 + |JAN 11'56 


JAN 12'56 
JAN 13'56 


| 
| 
(2,278.20 LS 


JAN 16'56 2,213.20 LS 
2,225.48 + |JAN 16'56 | 12.28 * 


JAN 16'56 


11.80 — 
JAN 17'56 
JAN 17'56 
150.00 + |JAN 17'56 
48.75 —" 
500.00 — 
JAN 18'56 ba 080. 26 LS 
1,153.91 ++ |JAN 18'56 73.65 * 
2.00 — DM 
500.00 — 
32.80 — JAN 19'56 954.63 LS 
1,117.18 + |JAN 19'56 162.55 * 
5.68 — JAN 20'56 154.87 * 
271.59 + |JAN 20'56 426.46 * 
1, 322.13 — JAN 23'56 897.67 LS 


SECURITY BANK 
WASHINGTON, D.C. 


NAME CARD No. /D B 
Mr. Theodore D. Peyser ; : ; 
1346 Connecticut Ave. N.W. #1025 [The underlined figures in the right 
Wash. 6, D. C. column represent net deficits in the 
daily balances. ] 


DEPOSITS DATE 


Balance brought forward JAN 23'56 


JAN 23'56 
JAN 23'56 
902.18 + | JAN 23'56 
JAN 24'56 


JAN 24'56 
JAN 24'56 
JAN 24'56 


JAN 25'56 
JAN 25'56 
783.45 + | JAN 25'56 


JAN 26'56 
JAN 26'56 
628.90 + | JAN 26'56 


JAN 27'5S6 270.03 LS 
JAN 27'56 184. 32 * 


JAN 30'56 2,868.68 LS 
JAN 30'56 2,818.58 LS 
JAN 30'5S6 2,643.58 00 
JAN 30'5S6 2,693.68 00 
2,727.50 + |JAN 30'56 33.82 * 


JAN 31!56 337.61 LS 


SECURITY BANK 
WASHINGTON, D. C. 


NAME 
Mr. Theodore D. Peyser 


1346 Connecticut Ave. N. W. #1025 [The underlined figures in the right 
Wash. 6, D. C. column represent net deficits in the 


daily balances. ] 


CHECKS DEPOSITS DATE 
Balance brought forward JAN 31'56 
JAN 31'56 
489.95 + | JAN 31'56 
FEB 1'56 
624. 35 + FEB 1'56 
FEB 2'56 


FEB 2'56 
575.00 + | FEB 2'56 


FEB 3'56 
250.00 + | FEB 3'56 


718.00 + 


767.30 + 


1,207.53 + 


- 443.00 + 


FEB 10'56 
772.88 + | FEB 10'56 


SECURITY BANK 
WASHINGTON, D.C. 


BALANCE 


337.61 LS 


462.77 LS 


NAME CARD No. /9 B 
Mr. Theodore D. Peyser 
1346 Connecticut Ave. N.W. #1025 [The underlined figures in the right 
Wash. 6, D. C. - column represent net deficits in the 
daily balances. ] 


eee eee 
CHECKS DEPOSITS DATE BALANCE 


Balance brought forward FEB 13'56 285, 35* 


FEB 13'56 
FEB 13'56 
FEB 14'56 


FEB 15'56 1,613.81 LS 
FEB 15'56 80.91 * 


FEB 16'56 194.30 
FEB 16'56 155. 70 
5 


00 
* 
* 


FEB 17'56 147.8 


FEB 17'56 3,555. 76 LS 


FEB 17'56 332.57 00 


FEB 20'56 1,215.92 LS 
FEB 20'56 1,071.55 LS 
FEB 20'56 144.20 0 


FEB 21'56 672.74 LS 
FEB 21'56 
FEB 21'56 


FEB 23'56 977.37 LS 
FEB 23'56 1, 044.02 00 
FEB 23'56 25.55 * 


SECURITY BANK 
WASHINGTON, D. C. 


NAME 


Mr. Theodore D. Peyser 
1346 Connecticut Ave. N. W. #1025 


Wash. 6, D. C. 


CHECKS 


DEPOSITS 
Balance brought forward 


-00 — DM 
-00 — DM 
-00 — 


51 — 
-10— 


.00 — DM 


-00 — DM 
-00 — DM 
42 — 
170 — 
-90 — 
25 — 


37 — 


-00 — DM 
-65 — 
-00 — 


.00 ~ DM 
.00 — DM 
.00 — DM 
AT — 
29 — 
00 — 


SECURITY BANK 
WASHINGTON, D. C. 


CARD No. 2@ A 


[The underlined figures in the right 
column represent net deficits in the 


daily balances. ] 


DATE 
FEB 24'56 


FEB 24'56 
FEB 24'56 


FEB 27'56 
FEB 27'56 


FEB 28'56 
FEB 28'56 


FEB 29'56 
FEB 29'56 


FEB 29'56 


MAR 


| 967.11 LS 
|1, 000. 36 00 


NAME CARD No. 20 B 
Mr. Theodore D. Peyser 
1846 Connecticut Ave. N. W. #1025 
Wash. 6, D. C. | 


[The underlined figures in the right 
column represent net deficits in the 
daily balances. ] 


—— SESS 
DEPOSITS DATE BALANCE 
' Balance brought forward MAR 6'56 1,937.46 00 


1,263.05 + 
693. 12 + 6'56 18.71 * 
2.00 — DM 
2.00 — DM 
75.00 — 
655.00 + 
2.00 — DM 
100.00 — 
300.00 + 
2.00 — DM 
450.00 + 
2.00 — DM 
42.80 — 
97.15 — 
50.10 — MAR 12'56 
MAR 12'56 
2.00 — DM 
2.00 — DM 
2.00 — DM 


570. 36 — 
103.17 — 


2.00 — 
1,817.90 — 
10.00 — 


2.00 — DM 
2.00 — DM 
2.00 — DM 
2.00 — DM 


75.00 — 
50.10 — 


MAR 13'56 
MAR 13'56 
MAR 13'56 


MAR 14'56 
MAR 14'56 
MAR 14'56 
MAR 15'56 
MAR 15'56 
MAR 16'56 
MAR 16'56 


MAR 19'56 


SECURITY BANK 
WASHINGTON, D. C. 


| 
NAME CARD No.9 / A 
Mr. Theodore D. Peyser 
1346 Connecticut Ave. N. W. #1025 [The underlined figures in the right 
Wash. 6, D. C. column represent net deficits in the 
daily balances. ] | 


ee —————————— eee 
CHECKS DEPOSITS DATE BALANCE 


Balance brought forward MAR 19'56 | 435.93 LS 


MAR 19'56 
694.28 + |MAR 19'5S6 


MAR 20'5S6 
MAR 20'56 


1,629.12 0 
11.45 * 


MAR 21'56 1,352.19 LS 
| 
i 
| 


MAR 21'56 2.04 * 


MAR 22'56 750.56 LS 
MAR 22'56 . 14 * 
MAR 23'56 . 94 * 


MAR 23'56 .53 LS 
MAR 23'56 .51 * 


MAR 26'56 


MAR 26'56 
MAR 26'56 


MAR 26'56 


SECURITY BANK 
WASHINGTON, D. C. 


NAME CARD No. 2/ B 
Mr. Theodore D. Peyser 
1346 Connecticut Ave. N. W. #1025 [The underlined figures in the right 
Wash. 6, D. C. | column represent net deficits in the 
daily balances. ] 


CHECKS DEPOSITS DATE BALANCE 


‘Balance brought forward MAR 27'56 125.11 * 


50.00 — DM 
2.00 — DM 
2.00 — DM 
2.00 — DM 
85.00 — ; 
10.00 — MAR 27'56 
MAR 27'56 
2.00 — DM 
19.14 — . MAR 28'56 
MAR 28'56 
2.00 — DM 
111.22 — 
72.92 — 
68 19 — MAR 29'56 
MAR 29'56 


MAR 30'56 
MAR 30'56 


APR 2'56 
APR 2'56 


2'56 


3'56 
3°56 


341.43 00 
7.13 * 


547.00 — 333.16 00 
633.82 + 300. 66 * 
848.20 — 598.87 LS 


SECURITY BANK 
WASHINGTON, D. C. 


CHECKS. 


Mr. Theodore D. Peyser 
1846 Connecticut Ave. N. W. #1025 
Wash. 6, D. C. 


Balance brought forward 
.00 — 
1,181.13 + 


1,227. 
1,200. 


92 + 
00 + 


.00 — DM 
00 — 
-00 — 


-00 — DM 


00 — 
00 — 


-00 — DM 
628.30 — 


2.00 — DM 
25.00 — 


50.00 — 


2.00 — DM 
572.38 — 


SECURITY BANK 
WASHINGTON, D. C. 


DEPOSITS _| DATE ; 


[The underlined figures in the right 
column represent net deficits in the 
daily balances. ] | 


LANCE 
598.87 LS 


B. 


APR 6'56 


806.59 00 
374.54 * 


APR 
APR 


6'56 
6'56 | 


APR 9'56 


(2,095.89 LS 
| 


APR 9'56 332.03 * 


| 
APR 10'56 | 
APR 10!56 


834.26 LS 
79.70 * 


APR 11'56 | 1,080.91 LS 
APR 11'56 


APR 11'56 


APR 12'56 
APR 12'56 


APR 13'56 579.20 LS 


APR 13'56 333.80 * 


| 
APR 16'56 | 1,125.74 00 


APR 16'56 
APR 17'56 
APR 17'56 


APR 18'56 
APR 18'56 


APR 19'56 


NAME CARD No. -222 B 
Mr. Theodore D. Peyser 
1346 Connecticut Ave. N. W. #1025 [The underlined figures in the right 
Wash. 6, D. C. column represent net deficits in the 
daily balances. ] 


CHECKS DEPOSITS DATE 


' Balance brought forward APR 19'56 


15.05 — APR 19'56 
130.00 + 

524.64 + | APR 19'56 

APR 20'56 


APR 20'56 1, 844.92 0 
653.48 + 
1,086.00 + | APR 20'56 105.44 0 


APR 23'56 1, 082.30 LS 

APR 23'56 1,375.36 LS 

APR 23'56 1, 332.49 00 
1,354.85 + | APR 23'56 22.36 * 


APR 24'56 1,172.31 LS 
1,170.59 + | APR 24'56 1.72 0 


APR 25'56 1,082.11 LS 
1,025.35 + | APR 25'5S6 56. 76 00 


APR 26'56 4,355.24 00 
6,612.24 + | APR 26'56 2,257.00 * 

.00 — DM 

00 — APR 27'56 606.67 LS 

APR 27'56 1.6 

370.40 + | APR 27'56 141.27 0 


2.00 — DM 
524.52 — 
95.00 — 
25.00 — 

3.50 — APR 30'S6 1,582.79 LS 


SECURITY BANK 
WASHINGTON, D. C. 


> 


NAME 


Mr. Theodore D. Peyser 
1846 Connecticut Ave. N. W. #1025 
Wash. 6, D. C. 


CHECKS 


2.00 — DM 

2.00 ~ DM 
100.00 — 
240.00 — 
64.13 — 
100.00 — 
6.08 — 


2.00 — DM 

2.00 — DM 

2.00 — DM 
676.82 — 
125.00 + RT 


2.00 — DM 

2.00 — DM 
125.00 — 
443.47 — 


2.00 — DM 

2.00 — DM 
505.49 — 
65.36 — 
35.00 — 

65.36 + RT 


Balance brought forward 


2.00 — DM 

2.00 — DM 
160.00 — 
60.89 — 
125.00 — 
169.10 — 
45.39 — 


2.00 — DM 

2.00 — DM 

2.00 — DM 
125.00 — 


2.00 — DM 
2.00 — DM 
200.80 — 


2.00 — DM 
265.00 — 
405.43 — 
101.66 — 

20.00 — 


2.00 — DM 
2.00 — DM 
2.00 — DM 


1,584.45 + 


1, 323.45 + 


506.10 + 


737.75 + 


105.00 + 
1,234.95 + 


[The underlined figures in the right 
column represent net deficits in the 


daily balances. ] 


DEPOSITS DATE 


APR 30'56 
APR 30'56 


MAY 
MAY 


MAY 


105.00 +DQMAY 


MAY 
MAY 


2,741.57+ (MAY 


MAY 


BALANCE 


i1, 582. 79 00 


1.66 * 


i1,076.93 00 
| 246.52 * 


\1, 379.66 LS 
'1, 314. 30 © 


| 
| 25.65 * 
79.35 00 


\2, 713.97 LS 
|2, 715.91 0 


SECURITY BANK 
WASHINGTON, D. C. 


NAME CARD No. Fe ie B 
Mr. Theodore D. Peyser ; 
1346 Connecticut Ave. N. W. #1025 [The underlined figures in the right 
Wash. 6, D. C. column represent net deficits in the 
daily balances. ] 


DEPOSITS DATE 


Balance brought forward MAY 8'56 


75.00 — 
225.00 — 
591.90 — 
138.00 — MAY 8'56 1, 821.50 LS 
84 — MAY 8'56 
MAY 8'56 
2.00 — DM 
2.00 — DM Z 
824. 73 — . MAY 9'56 
MAY 9'56 
2.00 — DM . 
707.34 — | MAY 10'56 
! MAY 10'5S6 
2.00 — DM 
200.00 — 
275.00 — MAY 11'56 


MAY 11'56 
2.00 — DM 
2.00 — DM 
202.50 — RT 33 — 
108.50 — Ho 
375.00 — -50 — 
93.20 — -00 — 
50.10 — -20 — 
35.00 — 50 — 
492.06 — MAY 14'56 2,161.62 0 
-01 — CM -01+ EC 
2,161.61 — -61+ EC 
MAY 14'56 
2.00 — DM -00 — DM 
2.00 — DM .00 — 
10.00 — MAY 15'56 
MAY 15'56 
2.00 — DM -00 — MAY 16'56 
2.00 — DM -00 — MAY 17'56 
MAY 17'5S6 
2.00 — DM -00 — DM 
2.00 — DM -05 — MAY 18'56 


SECURITY BANK 
W ASHINGTON,D.C. 


CARD No. 2if A 


[The underlined ore in the right 
leficits in the 


Mr. Theodore D. Peyser 
1346 Connecticut Ave. N. W. #1025 
Wash. 6, D. C. column represent net 


daily balances. ] 


CHECKS DEPOSITS DATE 


65.00 — 


2.00 — DM 
135.00 — 
100.00 — 


2.00 — DM 


2.00 — DM 
RORGeomndsht 
130.00 — 


2.00 + EC 
76.00 — 
85.00 — 


9.05 — SC 
240.00 — 


6.00 — DM 
135.00 — 


2.00 — DM 
2.00 — DM 
2.00 — DM 
100.00 — 
150.00 — 
70.55 — 


2.00 — DM 

2.00 — DM 
300.00 — 
125.00 — 


2.00 — DM 
2.00 — DM 
175.00 — 


Balance brought forward 


+93 — 


140.00 + 


-00 — DM 
-40 — 


385.00 + 


-00 — 


220.00 + 


00 — 
00 — 


244,23 + 


290.00 + 
215.00 + 


315.00 + 


910.00 + 


726.40 + 


588.00 + 


SECURITY BANK 
WASHINGTON, D. C. 


MAY 18'56 


MAY 18'56 
MAY 18'56 


MAY 21'56 
MAY 21'56 
MAY 22'56 
MAY 22'56 


MAY 23'56 
MAY 23'56 
MAY 23'56 


MAY 24'56 
MAY 24'56 
MAY 25'56 
MAY 25'56 
MAY 25'56 


MAY 28'56 
MAY 28'56 


MAY 29'56 
MAY 29'56 


MAY 31'56 
MAY 31'56 


JUN 1'56 
JUN. 1'56 


374.88 LS 
10.12 * 

206.88 0 
13.12 * 


CARD No. 24 B 
Mr. Theodore D. Peyser 


1346 Connecticut Ave. N. W. #1025 [The underlined figures in the right 
Wash. 6, D.C. column represent net deficits in the 
daily balances. ] 


SSS 


CHECKS DEPOSITS DATE BALANCE 


Balance brought forward JUN 1'56 95.81 00 
ee =—— 
2.00 — DM 2.00 — DM 
2.00 — DM .00 — DM 
2.00 — DM .00 — DM 
27.00 — 66.18 — 
55.56 — 00 — 
240.00 — -00 — 4'56 
982.50 + 4'56 
2.00 — DM .00 — DM 
2.00 — DM 00 — 
225.00 — .00 — 5'56 
755.00 + 5'56 


2.00 — DM .00 — DM 

9.86 — 00 — 

75.00 — 6'56 
65.07 — 6'56 


386.43 + 6'56 
2.00 — DM . 
100.00 — ‘ 7'S6 


368.87 + 7'56 
265.00 — f 8'56 
445.00 + 8'56 
125.00 — 
48.75 — 
758.84 + | JUN 11'56 
2.00 — DM 
1.46 — DM 
480.00 — JUN 12'56 
545.00 + | JUN 12'56 
395.00 — 2.00 — JUN 13'56 
414.80 + | JUN 13'56 
2.00 — DM .00 — DM 
2.00 — DM 00 — 
100.00 — 00 — JUN 14'56 
482.00 + | JUN 14'56 
2.00 — DM 00 — JUN 15'56 
397.83 + | JUN 15'56 
2.00 — DM .00 —DM 


270.00 — 210.00 — JUN 18'56 


SECURITY BANK 
WASHINGTON, D. C. 


| 
CARD NO..Q5” A 
Mr. Theodore D. Peyser 


1346 Connecticut Ave. N. W. #1025 [The underlined figures in the right 
Wash. 6, D. C. column represent net deficits in the 
daily balances. ] 


CHECKS DEPOSITS DATE 
Balance brought forward JUN 18'56 


JUN 18'56 
821.68 + | JUN 18'56 


JUN 19'56 
1,046.60 + | JUN 19'56 


JUN 20'56 
JUN 20'56 


JUN 21'56 
JUN 21'56 
JUN 22'56 


JUN 22156 
JUN 22'56 


JUN 25'56 
JUN 25'56 


JUN 26'56 
JUN 26'56 


JUN 27'56 
JUN 27'56 


JUN 28!56 
JUN 28'56 


JUN 29'56 
JUL 2'56 


SECURITY BANK 
WASHINGTON, D.C. 


CARD No. 25 B 
Mr. Theodore D. Peyser 


1346 Connecticut Ave. N. W. #1025 [The underlined figures in the right 
Wash. 6, D. C. column represent net deficits in the 
| daily balances. ] 


CHECKS DEPOSITS DATE BALANCE 
‘Balance brought forward JUL 2'56 320.38 LS 


75.00 — JUL 2'56 450.38 00 
544.72 + | JUL 2'56 94.34 * 
2.00 — DM 
470.00 — 
27.57 — JUL 3'56 855.73 00 
1,189.56 + | JUL 3'56 333.83 * 
JUL 5'56 223.83 * 
200.00 + | JUL 5'56 423.83 * 
250.00 ++ | JUL 6'56 673.83 * 
JUL 9'56 614.64 * 
770.00 — 
45.76 — JUL 10'56 306.12 LS 
586.00 + | JUL 10'56 279.88 * 
JUL 11'56 O71. 
60.00 + | JUL 11'56 331. 
JUL 12'56 246. 
450.00 + | JUL 12'56 696. 


100.00 — DM 


JUL 13'56 192. 
250.00 + | JUL 13'56 442. 
700/00 — JUL 16'56 264. 
| 440.47 -+ | JUL 16'56 175.66 * 
25.00 — 
170.00 — JUL 17'56 121.34 LS 
160.00 + | JUL 17'56 ae * 
JUL 18'56 18.38 * 
25.00 + | JUL 18'56 3.38 * 
JUL 19'56 6.62 00 
25.00 + | JUL 19°56 18.38 * 
JUL 23'56 81.62 00 


7.70 — DM 


100.00 + 
100.00 + | JUL 23'56 118.38 * 
; JUL 24'56 8.38 * 
100.00 + | JUL 24'56 108.38 * 
JUL 25'56 101.18 * 


SECURITY BANK 
WASHINGTON, D.C. 


Mr. Theodore D. Peyser 


1346 Connecticut Ave. N 
Wash. 6, D. C. 


CHECKS 


. W. #1025 


| 
CARD No. 2G A 


| 
[The underlined figures in the right 
column represent net deficits in the 


daily balances. ] 


DEPOSIT DATE 


Balance brought forward 


200.00 + 
250.00 + 
90.00 + 


JUL 25'56 


JUL 25'56 
JUL 26'56 
JUL 26'56 
JUL 27'56 
JUL 27'5S6 


JUL 31'56 
1'56 
1'56 
2'56 
3'56 
3'56 


6'56 


7'56 
9'56 


AUG 9'56 
AUG 10'56 


AUG 13'56 
AUG 13'56 
AUG 13'56 
AUG 14'56 
AUG 14'56 
AUG 14'56 
AUG 15'56 
AUG 15'56 
AUG 17'56 
AUG 17'56 


AUG 20!'56 


SECURITY BANK 


WASHINGTON, D.C. 


124.79 0 


50.21 * 
48.21 * 
‘ 

11.63 * 


161.63 * 
33.37 LS 


NAME CARD No. 26 B 
Mr. Theodore D. Peyser 
1346 Connecticut Ave. N. W. #1025 [The underlined figures in the right 
Wash. 6, D. C. | column represent net deficits in the 
daily balances. ] 


er See 
DEPOSITS DATE BALANCE 
“Balance brought forward — | AUG 21'56 32.04 * 


AUG 21'56 
AUG 21'56 
AUG 21'56 
AUG 22'56 


f 


i] 
a 
ooolw 
~~ Ph PID 
x *#*Q 


Ses 


AUG 23'56 
AUG 23'56 


AUG 24'56 
AUG 24'56 


AUG 27'56 
AUG 27'56 


AUG 28!56: 
AUG 29'56 
AUG 29'56 


AUG 30!56 
AUG 30'56 


AUG 31'5S6 
AUG 31'56 
AUG 31'56 


SEP 4'56 
SEP 4'56 
SEP 5'56 
SEP 5'56 


SEP 6'56 
SEP 6'5S6 


SEP 7'56 
SEP 7'56 


SEP 10'56 


SECURITY BANK 
WASHINGTON, D.C. 


NAME 


> 


2. 
25. 


150. 


Mr. Theodore D. Peyser 
1346 Connecticut Ave. N. W. #1025 
Wash. 6, D. C. 


00 — DM 
63 — 


00 — 


37.43 — 
aonep — 


138. 
-00 + RT 


62 — 


-00 — DM 
-00 — 
00 — 


.00 — DM 
-00 — 
-00 — 


-00 — DM 
-00 — 
-00 + RT 
-00 — 
-00 — DM 
-00 — DM 


-00 — 


00 — 


DEPOSITS 
Balance brought forward 


50.00 — 


2.00 — DM 
4,159.23 — 


25.00 — 
25.00 — 


2.00 — DM 
135.00 — 
250.00 + EC 


135.00 — 


SECURITY BANK 
WASHINGTON, D. C. 


CARD No.0 op A 


[The underlined figures in the right 


column represent net 
daily balances. ] 


DATE 
SEP 11'5S6 


SEP 11'56 


SEP 11'56 
SEP 12'56 
SEP 12'56 


SEP 14'56 
SEP 14'56 
SEP 14'56 
SEP 14'56 


SEP 17'56 
SEP 17'56 


SEP 18'56 
SEP 18'56 


SEP 19'56 
SEP 19'56 
SEP 19'56 
SEP 19'5S6 
SEP 20'56 
SEP 20'56 
SEP 21'56 
SEP 21'56 
SEP 24'56 


SEP 25'56 
SEP 25'56 
SEP 26'56 


SEP 26'56 
SEP 26'56 


deficits in the 


14,200.90 LS 
i 53.65 * 
| 123.35 LS 
| 121.65 * 


NAME 


Mr. Theodore D. Peyser 
1346 Connecticut Ave. N. W. #1025 
Wash. 6, D. C. | 


CARD No. 2 78 


[The underlined figures in the right 
column represent net deficits in the 


daily balances. ] 


SSS 


-00 — DM 
24 — 
00 — 
-00 + RT 


00 — 


00 — 
-00 — 
2.11 — 


-00 — DM 
-00 — 
-00 — 
-50 — 
-00 — 


-00 — DM 
-00 — DM 
-00 — DM 
00 — 


-00 — DM 
-14—- 
-00 — 


-00 — DM 
87 — 


-00 — DM 
24 — 
-24+ RT 


-00 — DM 
00 — 
82 — 
-00 — 
-00 + RT 


DEPOSITS 
Balance brought forward 


6.00 — 
32,00 — 
168.00 — 

2.00 — DM 
15.00 — 


35.00 — 


| 
2.00 — DM 
2.00 — DM 
102.65 — 


135.00 — 
35.00 — 


2.00 —DM 


253. 96 — 
100.00 — 


2.00 —DM 
50.24 — 
155.00 — 
45.00 — 

155.00 + RT 


SECURITY BANK 
WASHINGTON, D. C. 


DATE 
SEP 27'56 


SEP 27'56 
SEP 27'56 
SEP 27'56 
SEP 28'56 
SEP 28'56 


OCT 1'56 
OCT 1'56 
OCT 2'56 


OCT 
oct 


BALANCE 


87.36 * 


215.78 LS 


319.17 LS 


177 


| 
NAME CARD No. 2 Go 
h Mr. Theodore D. Peyser 
1346 Connecticut Ave. N. W. #1025 [The underlined figures in the right 
Wash. 6, D. C. column represent net deficits in the 
daily balances. ] 


CHECKS DEPOSITS DATE BALANCE - 


Balance brought forward OCT 9'56 | 319.17 LS 
OCT 9'56 
420.00 + |OCT 9'56 


OCT 10'56 

325.00 + | OCT 10'56 
OCT 11'56 

OCT 11'56 

86.00 + | OCT 11'56 
OCT 11'56 


OCT 12'56 
OCT 12'56 
125.00 + | OCT 12'56 


OCT 15'56 
750.00 + 
200.00 + | OCT 15'56 


OCT 16'56 
OCT 16'56 


OCT 17'56 

407.00 + |OCT 17'56 
OCT 18'56 

OCT 19'56 

80.00 + |OCT 19'56 


Hole 
*ge *r 


-00 — 
OCT 22'56 
210.00 + |OCT 22'56 


ss 


00 — 
24 — : OCT 23'56 
185.00 + |OCT 23'56 


.00 —DM OCT 24'56 


» 
= 
ite) 

Qa Dip 

**¥t 
~” 


NO 
coc 


SECURITY BANK 
WASHINGTON, D. C. 


NAME CARD No. af B 
Mr. Theodore D. Peyser 
1346 Connecticut Ave. N. W. #1025 [The underlined figures in the right 
Wash. 6, D. C. - column represent net deficits in the 
daily balances. ] 


SS SSS 
CHECKS DEPOSITS DATE BALANCE 
‘Balance brought forward OCT 24'56 2.06 * 


40.00 — 265.00 — 
50.00 — | OCT 24'56 
50.00 + RT | OCT 24'56 


: OCT 24'56 
2.00 — DM 2.00 — DM 
2.00 — DM 15.00 — 
50.00 — 26.35 — 
165.00 — 101.97 — OCT 25'56 
101.97 + RT OCT 25'56 


OCT 25'56 
2.00 — DM 2.00 — DM 
2.00 — DM 35.00 — 
158.00 — 101.97 — 
250.00 — | OCT 26'56 
35.00 + RT OCT 26'S6 
OCT 26'56 
i : OCT 26'56 
| OCT 29'56 
OCT 29'56 


2.00 — DM 
15.00 — 
140.00 — 


OCT 30'56 
OCT 30'56 
OCT 30'56 
35.00 — 
63.48 — 
OCT 31'56 
OCT 31'56 
350.00 — 


2.00 ~ DM 155.00 — 
5.42 — 


SECURITY BANK 
WASHINGTON, D. C. 


CARD No. 24 A 
Mr. Theodore D. Peyser | 
1346 Connecticut Ave. N. W. #1025 [The underlined figures in the right 
Wash. 6, D. C. column represent net deficits in the 
daily balances. ] 


CHECKS DEPOSITS DATE 
Balance brought forward 


190.00 + 


NOV 13'56 


NOV 18'56 


NOV 14'56 
NOV 15'56 
NOV 15'56 


NOV 16'56 

25.00 + RT NOV 16'56 
38.34 — 

INOV 19'56 

500.00 + |NOV 19'56 


SECURITY BANK 
WASHINGTON, D.C. 


NAME CARD No. a4 B 
Mr. Theodore D. Peyser 
1346 Connecticut Ave. N. W. #1025 [The underlined figures in the right 
Wash. 6, D.C. | column represent net deficits in the 
daily balances. ] 


; DEPOSITS DATE BALANCE 
‘Balance brought forward NOV 19'56 ' 0 384.79 * 


NOV 20'56 
NOV 20'5S6 
NOV 20'56 
NOV 21'56 
NOV 21'56 
NOV 23'56 
NOV 23'56 
NOV 26'56 
NOV 26'56 


NOV 27'56 


NOV 27'5S6 
NOV 28'56 
NOV 28'56 
NOV 29'56 
NOV 29'56 
NOV 30'56 
NOV 30'56 


3'56 193.14 0 
3'56 376.66 * 


4'56 2.20 LS 
4'56 172.80 * 
5'56 22.56 * 
5'56 139. 73 * 


6'56 
6'56 
6'56 


SECURITY BANK 
WASHINGTON, D. C. 


NAME CARD No. 3OA 
> Mr. Theodore D. Peyser | 

1346 Connecticut Ave. N. W. #1025 [The underlined figures in the right 

Wash. 6, D. C. column represent net deficits in the 

daily balances. ] 


DEPOSITS DATE 
Balance brought forward DEC 7'56 


DEC 7'56 
DEC 7'56 


DEC 10'56 
DEC 10'56 
DEC 10'56 


DEC 11'56 
DEC 11'56 
DEC 11'56 


DEC 12'56 
DEC 12'56 
DEC 13'56 
DEC 14'56 
DEC 14'56 


DEC 17'56 
DEC 17'56 
DEC 17'56 


DEC 18'56 
DEC 18'56 


DEC 19'56 
DEC 19'56 
DEC 20'56 
DEC 20'56 
DEC 20'56 
DEC 20'56 


DEC 21'56 


SECURITY BANK 
WASHINGTON, D. C. 


NAME CARD No. 30 B 
Mr. Theodore D. Peyser 
1346 Connecticut Ave. N. W. #1025 
Wash. 6, D. C. 


[The underlined figures in the right 
column represent net deficits in the 
daily balances. ] 


| DEPOSITS BALANCE 


-00 — 
-00 — 


.00 — DM 

-00 — DM 
85.00 — 

-00 + RT 


85.00 — 
15.00 + RT 


2.00 — DM 
30.00 — 
159.40 — 
51.10 — 
15.00 — 


20.00 — 
125.96 — 


25.00 — 
103.50 — 
290.42 + EC 


‘Balance brought forward 


144.00 — 
29.10 — 


132.00 — 


2.00 — DM 
100.00 — 
50.00 — 


2.00 — DM 
2.00 — 
15.00 — 


24.00 — 
2.00 — DM 


165.00 — 
8.60 — 


15.00 — 


2.00 — DM 
150.00 — 
35.00 — 
65.00 — 
13.20 — 


10.00 — 
225.00 — 


290.42 ~— 
90.42 — 


500.00 + 


DEC 21'56 
DEC 21'56 


DEC 26'56 
DEC 26'56 
DEC 26'56 
DEC 27'56 
DEC 27'56 


DEC 28'56 
DEC 28'56 


DEC 31'S6 
DEC 31'56 
JAN 2'57 
JAN 2'57 


JAN 3'57 
JAN 3'57 
JAN 3'57 
JAN 4'57 
JAN 4'57 
JAN 4'57 


JAN 7'57 
JAN 7'S7 


JAN $'57 
JAN 9'57 


JAN 10'57 
JAN 10'57 


SECURITY BANK 


WASHINGTON, D. C. 


' 482.26 LS 


17.14 * 


440.96 LS 

411, 86 00 
13.14 * 

147.96 LS 
2.04 * 


248.96 00 
3.1 


191.15 LS 
3.85 * 
70.15 © 
9.85 * 


254.75 LS 
169.75 0 
30.25 * 
69.75 0 


| 

NAME CARD No. -7)] A 
: 

[The underlined figures in the right 

column represent net deficits in the 

daily balances. ] 


Mr. Theodore D. Peyser 
1346 Connecticut Ave. N. W. #1025 


DEPOSITS DATE BALANCE 


Balance brought forward | JAN 10'57 “| 212.33 00 
225.00 + | JAN 10'57 
195.00 — 
83.67 — 


105.009 — DM 
200.00 — 
265.00 — 


JAN 11'57 
JAN 11'57 
JAN 14'57 
JAN 14'56 


26.56 — 42.50 — 
2.00 — DM 
11.48 — 

64.00 — 

15.00 — 

59. 30 — 


2.00 — DM 
6.18 — 
15.00 — 
200.00 — 
35.00 — 


JAN 15'57 


54.13 — 
15.00 + RT 


2.00 — DM 
2.00 — DM 


25.00 — 
130.00 — 
35.00 + RT 


5.45 — SC 
35.00 — 


JAN 15'57 
JAN 15'57 
JAN 15'57 


JAN 16'57 
JAN 16'57 
JAN 17'57 
JAN 17'57 
JAN 17'57 
JAN 17'57 
JAN 18'57 
JAN 18'57 
JAN 18'57 


ow 
a 
c—) 
«fe 
ra 
a 
8 


a 
* 


ain ow 


155.00 — 165.00 — JAN 22'57 

JAN 22'57 

2.00 —DM 
woe 
75.00 — 
40.00 — 


15.00 + RT 


35.00 — 
50.24 — 

8.17 — 
35.00 — JAN 23'57 
JAN 23'57 
JAN 23'57 
2.00 — DM 
2.00 — DM 
2.00 — DM 


2.00 — DM 
2.00 — DM 
15.00 — JAN 24'57 


JAN 24'57 


20.25 LS 
85.00 + 64. 75 * 


80.00 — 111.00 — 


JAN 25'57 


SECURITY BANK 
WASHINGTON, D. C. 


126.25 LS 


NAME CARD No. 2 / B 
Mr. Theodore D. Peyser 
1346 Connecticut Ave. N. W. #1025 [The underlined figures in the right 
Wash. 6, D. C. | column represent net deficits in the 
daily balances. ] 


Deen ese 
DEPOSITS DATE BALANCE 
Balance brought forward JAN 25'57 126.25 0 


155.00 + | JAN 25'57 28.75 * 
51.55 — 
JAN 28'57 85.90 00 
200.95 + | JAN 28'57 3 
50.00 — 
50.24 — JAN 29'57 
JAN 29'57 
JAN 29'57 
.00 — DM 
.00 — DM 
JAN 30'57 


JAN 30'57 
JAN 31'57 
JAN 31'57 
FEB 1'57 
FEB 4'57 
FEB 4'57 


FEB 5'57 
FEB 5'57 
275.00 + | FEB 5'57 
FEB 6'57 
100.00 + | FEB 6'57 


00 — 


FEB 7'57 
175.00 + | FEB 7'57 
.00 — DM 
FEB 8'57 
me 96 Ses 
0T— 
+55 — FEB 11'57 
175.00 + | FEB 11'57 
-00 — DM 
-00 — DM 
25.00 — FEB 12'57 


SECURITY BANK 
WASHINGTON, D. C. 


Mr. Theodore D. Peyser 
1346 Connecticut Ave. N. W. #1025 
Wash. 6, D. C. 


Balance brought forward 


250.00 + 


50.00 + 
175.00 + 
175.00 + 


195.00 + 


445.00 + 


175.00 + 


100.00 + 


SECURITY BANK 
WASHINGTON, D. C.: 


CARD No. 49. A 


[The underlined figures in the right 


column represent net 
daily balances. ] 


FEB 12'57 


FEB 12'57 
FEB 12'57 


FEB 13'57 
FEB 14'57 
FEB 14'57 
FEB 15'57 
FEB 15'57 
FEB 18'57 
FEB 18'57 
FEB 19'57 


FEB 19'57 


FEB 19'57 
FEB 19'57 


FEB 20'57 


FEB 20'57 
FEB 20'57 


FEB 21'57 
FEB 21'57 


FEB 25'57 
FEB 25'57 
FEB 25'57 
FEB 25'57 


FEB 26'57 


deficits in the 


NAME 


Mr. Theodore D. Peyser 
1346 Connecticut Ave. N. W. #1025 


Wash. 6, D. C. 


CHECKS 


565. 
35. 
140. 


140, 


145. 


DEPOSITS 
Balance brought forward 


33 — 
00 — 
00 — 


00 — 


00 — 


00+ RT 


145. 


B: 


20. 


00 — DM 


00 — 


-00 — DM 
-00 — 


00 — 
00 — 
81.91 + RT 
50.00 + RT 


00 — DM 
-00 — 
-00 — 


00 — 
-00 + RT 


SECURITY BANK 
WASHINGTON, D. C. 


CARD No. 22s 


[The underlined figures in the right 
column represent net deficits in the 
daily balances. ] 


DATE 
FEB 26'57 


FEB 26'57 
FEB 26'57 
FEB 26'57 
FEB 26'57 


FEB 27'57 
FEB 27'57 
FEB 27'57 


FEB 28'57 
FEB 28'57 


MAR 1'57 
MAR 1'57 


MAR 4'57 
MAR 4'57 
MAR 5'57 
MAR 5'57 


MAR 6'57 
MAR 6'57 


MAR 7'57 
MAR 7'57 


MAR 8'57 
MAR 8'57 


MAR 11'57 | 


Mr. Theodore D. Peyser 
1346 Connecticut Ave. N. W. #1025 
Wash. 6, D. C. 


CHECKS DEPOSITS 
Balance brought forward 


00 + RT 393.85 + RT 


.00 — DM 2.00 — DM 


85 — 15.00 — 
00 — 


.00 — DM 2.00 — DM 
-00 — DM 2.00 — DM 
-00 — 50.00 — 
00 — 62.54 — 


00 — 
00 — 


-00 — 
00 — 
-00 — 


-00 — DM 
.00 — DM 
-00 — 


-00 — DM 
00 — 


-55 — SC 
-00 — DM 
-00 — DM 
-00 — 


.00 — DM 
00 — 


SECURITY BANK 
WASHINGTON, D. C. 


CARD No. 53 A 


[The underlined figures in the right 
column represent net deficits in the 
daily balances. ] 


DATE BALANCE 
MAR 11'57 "407.11 LS 


MAR 11'57 


MAR 12'57 
MAR 12'57 


MAR 13'57 
MAR 13'57 
MAR 14'57 
MAR 14'57 
MAR 14'57 


MAR 15'57 
MAR 15'57 


MAR 18'57 
MAR 18'57 
MAR 18'57 
MAR 19!57 
MAR 19'57 
MAR 19'57 
MAR 20'57 


MAR 20'57 
MAR 20'57 
MAR 21'57 
MAR 22'57 


CARD No: 4 B 


Mr. Theodore D. Peyser 
1346 Connecticut Ave. N.W. #1025 
Wash. 6, D. C. ' 


[The underlined figures in the right 4 
column represent net deficits in the 
| daily balances. J 


ES 


CHECKS DEPOSITS DATE BALANCE 


OOOO 


2.00 — DM 
100.00 — 

9.00 — 
25.00 — 


2.00 — DM 
2.00 — DM 
150.00 — 


2.00 — DM 
50.00 — 
20.00 — 


2.00 — DM 
155.00 — 


15.00 — 
127.82 — 


2.00 — DM 
33.00 — 
165.00 — 


2.00 — DM 
73.05 — 


2.00 — DM 
25.00 — 


Balance brought forward 


65.00 — 
30.51 — 
25.00 — 


2.00 —DM 
101.00 


2.00 — DM 


2.00 — DM 
86.35 — 


300.00 + 


MAR 22'57 


MAR 22'57 
MAR 25'57 


MAR 26'57 
MAR 26'57 


MAR 27'57 
MAR 27'57 


MAR 28'57 
MAR 28'57 


MAR 28'57 


MAR 29'57 
MAR 29'57 


APR 2'57 
APR 2'57 


APR 3'57 
APR 3'57 
APR 4'57 
APR 8'57 


APR 8'57 
APR. 9'57 


303.68 LS 


APR 17'57 gd 284. 


APR 17'57 \5: 


APR 138 


of 125. 


107. 


BT Cl a Me. Tee 


SECURITY BANK 
WASHINGTON, D. C. 


NAME CARD xo 34 A 
| 


Mr. Theodore D. Peyser 

1346 Connecticut Ave N. W. # 1025 [The underlined figures in the right 

Wash. 6, D. C. column represent net deficits in the 
daily balances. ] | 


eee SSS 
CHECKS DEPOSITS DATE BALANCE 


Balance brought forward APR 18 107.64 LS 


140.00 + |APR 18 32.36 * 

30.00 — APR 19'57 . 36 * 
APR 22'57 5.44 0 

350.00 + |APR 22'57 | 344,05 * 

APR 24'57 319.56 * 

APR 25'57 254.56 * 


APR 29'57 164.56 * 
APR 30'57 .56 * 
APR 30'57 .35 * 
APR 30'57 .39 * 


MAY 1'57 | .61 0 
MAY 1'57 | .39 * 
MAY 1'57 .39 * 
MAY 2'57 .61 0 
MAY 2'57 .39 * 
MAY 3'57 .39 * 
MAY 6'57 .20 00 


MAY 6'57 | .20 0 
MAY 6'57 . 80 * 


MAY 7'57 77 * 
MAY 7'57 | 77 * 
MAY 8'57 77 * 
MAY 9'57 77 * 
MAY 9'57 77 * 

50 — MAY 9'57 .15 * 
MAY 10'57 .15 * 
MAY 13'57 | 95 * 

26 — 

00 — 


00 — MAY 14'57 ; 935.63 00 


SECURITY BANK 
WASHINGTON, D.C. 


NAME CARD so} it B 


Mr. Theodore D. Peyser [The underlined figures in the right 
1346 Connecticut Ave. N. W. # 1025 column represent net deficits in the 
Wash. 6, D. C. daily balances. ] 


CHECKS DEPOSITS DATE 


Balance brought forward MAY 14'57 


150.00+ | MAY 14'57 
MAY 15'57 
400.00 + | MAY 15'57 
50.00 — 
25.00 — 
40.00 — 
40.00 + RT MAY 16'57 
MAY 16'57 
2.00 — DM 
65.00 — 
£78 — MAY 17'57 
MAY 17'57 
MAY 20'57 
MAY 20'57 
110.00 — : : 
MAY 21'57 
MAY 21'57 
2.00 — DM 
2.00 — DM ee pe ES A) 
165.00 — aaa meee 
| MAY 22'57 
MAY 22'57 
MAY 22'57 
| MAY 23'57 
MAY 24'57 
MAY 24'57 
MAY 27'57 
MAY 27'57 
MAY 28'57 223.62 00 
MAY 28'57 6.38 * 


MAY 29'57 273.17 0 


SECURITY BANK 
WASHINGTON, D. C. 


Mr. Theodore D. Peyser 
1346 Connecticut Ave. N. W. #1025 
Wash. 6, D.C. 


CHECKS DEPOSITS 


Balance brought forward 


135.00 + 
145.00 + 


545.00 + 
185.00 + 


200.00 + 


390.00 + 
3.17 + 


SECURITY BANK 
WASHINGTON, D. C. 


Pisce 


[The underlined figures in the right 
column represent net deficits in the 
daily balances. ] 


DATE 


MAY 29'57 | 273.17 LS 


MAY 29'57 


MAY 31'57 
MAY 31'57 
JUN 4'57 
JUN 4'57 
JUN 5'57 


JUN 6'57 
JUN. 6'57 


JUN 7'57 
JUN 7'57 
JUN 12'57 


192 
PLAINTIFFS' EXHIBIT No. 30 


CARD NO. 1 A 


[The underlined figures in the right 
column represent net deficits in the 
daily balances. ] 4 


NAME: THEODORE D. PEYSER, SPECIAL #1 


250.00 — 


154.80 — 
58.54 — 


1,000.00 — 
134. 72 — 


515.75 — 
2.00 — DM 
500.00 — 


2.00 — DM 
500.00 — 


2.00 — DM 
100.00 — 
15.00 — 


2.00 — DM 
2.00 — DM 
465.52 — 


2.00 — DM 
500.00 — 


2.00 — DM 
2.00 — DM 
100.00 — 


57.46 — 
125.40 — 


516,30 — 


501.22 — 


398.20 — 


2.00 — DM 
340.81 — 


2.00 — DM 
500.00 — 
436.48 — 


2.00 — DM 
2,443.61 — 


2.00 — DM 
357.61 — 


2.00 — DM 
423.98 — 
500.00 — 


370.00 + 


1, 756.59 + 
428.87 + 
605.20 + 
863. 50 + 


760.43 + 


1, 145.00 + 


100.00 + 
2,901.66 + 


685.00 + 


1, 034.59 + 


MAY 1'56 
MAY 4'56 


MAY 4'56 
MAY 9'56 
MAY 9'56 


MAY 15'56 
MAY 15'5S6 


MAY 16'56 
MAY 16'56 
MAY 17'56 
MAY 17'56 
MAY 18'56 
MAY 18'5S6 
MAY 21'56 
MAY 21'56 


MAY 22'56 
MAY 22'56 


MAY 23'56 
MAY 23'56 
MAY 23'56 


MAY 24'56 


MAY 24'56 


MAY 25'56 
MAY 25'56 


MAY 28'56 
MAY 28'56 


1,050.09 LS 


94.91 * 
92.91 * 


2,820.22LS 


181.44 * 


680.17LS 
4.83 * 


1,025.15 LS 


9.44 * 


SECURITY BANK 
WASHINGTON, D. C. 


Balance brought forward 


118.58 — 
463.33 — 


2.00 — DM 
2.00 — DM 
407.50 — 


87.50 — 
175.00 + RT 


2.00 — DM 
2.00 — DM 
503.23 — 


NAME: THEODORE D. PEYSER, SPECIAL #1 


DEPOSITS 


1,100.10 + 


471.56 + 
451.75 + 
522.64 + 
449.55 + 


2,036.43 + 


440.50 + 


350.00 + 


932.08 + 
1,510.00 + 


DATE 


MAY 28'56 


MAY 29'56 
MAY 29'56 


MAY 31156" 


MAY 31'56 
JUN 1'56 
JUN 1'56 
JUN 4'56 
JUN 4'56 
JUN 5'56 
JUN 5'56 
JUN 6'56 


JUN 7'56 
JUN 7'56 
JUN 8'56 
JUN 8'56 
JUN 8'56 


JUN 11 '56 
JUN 11 '56 


JUN 12 '56 
JUN 12'56 
JUN 12 '56 
JUN.13'56 
JUN 13'56 


JUN 14'56 


SECURITY BANK 
WASHINGTON, D.C. 


' 1,100. 70LS 
-60 0 


sshssessess 


| 

2,073. 20LS 

| 36.77 00 

980.57 00 

443.34 00 
2.84 00 


NAME: CARDNO.2 A 


Theodore D. Peyser (SPECIAL #1) [The underlined fi : ; 

D : oa ar gures in the right 
1025 wait nt Circle Building column. represent net deficits in the 
Washington 6, D. C. daily balances] 


DEPOSITS 


Balance brought forward | JUN 14'56 


1,629.80 — | JUN 14'56 
60.00 + } JUN 15'56 


JUN 18'56 
JUN 18'56 


JUN 19'56 
JUN 19'56 
JUN 20'56 
JUN 20'56 
JUN 21'56 
JUN 21'56 
JUN 22'56 


302 JUN 22'56 
JUN 22'56 


330.86 — : JUN 25'56 
JUN 25'56 
62.50 — 
125.00 — 
84.38 — 356.60 — JUN 26'56 1,071.24 LS 
50.00 + RT 62.50 — RT JUN 26'56 958. 74 0 
JUN 26'56 .81 * 
50.00 — 62.50 — 
JUN 27'56 
JUN 27'56 
2.00 — DM 2.00 — DM 
432.37 — 50.00 — JUN 28'56 
| JUN 28'56 
440.78 — JUN 29'56 
JUN 29'56 
2.00 — DM JUL 2'56 
JUL 2'56 


SECURITY BANK 
WASHINGTON, D. C. 


[The underlined figures in the right 
column represent net deficits in the 
daily balances] 


Theodore D. Peyser (SPECIAL #1) 
1025 Dupont Circle Building 
Washington 6, D. C. 


CHECKS DEPOSITS DATE 


Balance brought forward JUL 2'56 


JUL 3'56 
-00 — 

JUL 5'56 
JUL 5'56 
JUL 6'56 
JUL 6'56 
JUL 6'56 
JUL 9'56 
JUL 9'56 


254.63 00 
190.52 * 
527.38 00 
381.62 * 
3.15 * 
46.85 0 
506.10 * 


445.15 + 
.20 — 

909.00 + 
47 — 


562.95 + 
.00 — 
.09 — JUL 10'56 

124.58 + 

770.00 + | JUL 10'56 
53 — JUL 11'56 

467.10 + | JUL 11'56 
JUL 12'56 
JUL 12'56 
JUL 13'56 
100.00 +C 
154.58 + 


891.49LS 


-00 — DM 
410.69 + 
-00 — DM 


JUL 13'56 
100.00 ~ RT 
379.43 — JUL 16'56 2,055.48 LS 


.22 + | JUL 16'56 | 196.74 * 


2.00 — DM 
407.98 — 
35.42 — 


257.27 — 
257.27 + RT 


257.27 — 


SECURITY BANK 
WASHINGTON, 


97+ 


+46 + 


D.C. 


JUL 17'56 
JUL 17'56 
JUL 18'56 
JUL 18'56 


JUL 19'56 
JUL 19'56 


JUL 19'56 
JUL 20'S6 
JUL 20'56 


192.74 * 
671.71 * 

.52 * 
178.98 * 


423.65LS 
166.38 00 


198.72 * 
58.55 00 
145. 34 * 


CARD NO. 3 A 


Theodore D. Peyser (SPECIAL #1) [The underlined figures in the right 
1025 Dupont Circle Building column represent net deficits in the 
Washington 6, D. C. daily balance] 


CHECKS DEPOSITS DATE BALANCE 
Balance brought forward JUL 23'56 145. 34 * 


2.00 — DM 60.00 — 
210.18 — JUL 23'56 126.84 00 
302.80 + oa 
203.81 + | JUL 23'56 379.77 * 

JUL 24'56 112.65 * 
179.64 + | JUL 24'56 292.29 * 

JUL 25'56 286.19 * 
284.42 — 

JUL 25'56 351.23 00 

. 50.00 + 
301.25 + | JUL 25'56 .02 * 
2.00 — DM 
JUL 26'56 .98 00 
283.07 + | JUL 26 56 .05 * 
JUL 26'56 09 * 
403.88 — 

JUL 27'56 .67 0 
JUL 27'56 52 * 
361.15 — 
368/17 — JUL 30'56 . 33 00 

JUL 30'56 .66 00 

935.31 + | JUL 30'56 187.65 * 

2.00 — DM 
196.67 — 

JUL 31'56 .02LS 

304.30 + | JUL 31'56 28 * 
100.00 — 
| AUG 1'56 .82 00 
AUG 1'56 33 00 

671.64 + | AUG 1'56 .31 * 
AUG 1'56 .41 * 


2.00-DM 


AUG 2'56 
208.74 + | AUG 2'56 15 * 
152.04 — 
AUG 3'56 18 


SECURITY BANK 
WASHINGTON, D. C. 


| 
NAME CARD INO 3 B 
Theodore D. Peyser (SPECIAL #1) 
1025 Dupont Circle Building [The underlined figures in the right 
Washington 6, D. C. column represent net! deficits in the 
daily balance. ] 


CHECKS | DEPOSITS DATE BALANCE 
! 
Balance brought forward AUG 3'56 | $80.18LS 


565.61 + | AUG 3'56 185.43 * 
152.04 + EC : 
309.29 + EC AUG 3'56 ; 
AUG 3'56 . 76 * 
250.00 — 227.10 — AUG 6'56 .66 * 
560.95 + | AUG 6'56 .61 * 
327.22 ~ 301.78 — AUG 71.56 | .61 * 
227.27+ | AUG 7'56 .88 * 
315.68 ~ 309.29 — 
152.04 — AUG 8'56 .13 00 
569.48 + | AUG 8'56 | 21.35 * 
906.00 — DM 2.00 — DM 
000--00-— EC AUG 9'56 .35 * 
102.54 4+ | AUG 9'56 .89 * 
.00 — DM 344.45 — 
50 — AUG 10'56 .06 0 
440.70 + | AUG 10'56 11. 64 * 
.00 — DM 202.50 — AUG 13'56 . 86 00 
810.74 -+ | AUG 13'56 718.88 * 
.00 — DM 438.36 — 
.89 — Aug 14'56 .37 00 
.89+ RT AUG 14'56 | 278.52 * 
140.95 + | AUG 14'56 .47 * 
.10—Ssc AUG 15'56 .37 * 
.00 — DM AUG 15'56 | .48 * 
198.70 + | AUG 15'56 .18 * 
.00 — AUG 16'56 | .18 * 
.00 — AUG 17'56 .18 * 
14 — AUG 17'56 .56 00 
386.67 + | AUG 17'56 | “161.11 * 
.00 — AUG 20'56 | .89 00 
710.00 + | AUG 20'56 11 * 
AUG 21'56 .72 * 
460.70 4+ | AUG 21'56 42 * 


AUG 22'56 | . 73LS 


SECURITY BANK 
WASHINGTON, D. C. 


NAME carpno. F a 
Theodore D. Peyser (SPECIAL #1) [The underlined figures in the right 


1025 Dupont Circle Building column represent net deficits in the 
Washington 6, D. C. daily balance] 


CHECKS DEPOSITS DATE 


‘Balance brought forward AUG 22'56 770.73 LS 


| 966.10 + | AUG 22'56 195.37 * 
75.00 — 261.29 — 
107.60 — AUG 23'56 248.52LS 
| 342.10 + | AUG 23'56 93.58 
261.29 + EC 314. 72 — AUG 23'56 
2.00 — DM 2.00 — D 
85.00 — AUG 24'56 
.176 + | AUG 24'56 
100.00 — 150.00 — AUG 27'56 
.73 + | AUG 27'56 
185.00 — AUG 27'56 
10.00 — RT 300.00 — AUG 28'56 
261.29 — AUG 28°56 
.79 + | AUG 28'56 
135.00 — AUG 29'56 
.80 + | AUG 29'56 
75.00 — AUG 29'56 
175.00 — AUG 30'56 
.40 + | AUG 30'56 
2.00 — DM AUG 31'56 
.20 + | AUG 31'56 
2.00 SEP 4'56 
120.00 + | SEP 4'56 
200.00 — SEP 5'56 
88 + | SEP 5'56 
437.60 + | SEP 6'56 
210.14 — 
30.00 — SEP 7'56 
112.16 + | SEP 7'56 
167.36 — SEP 10'56 
273.27 + | SEP 10'56 
298.45 — SEP 11'56 
175.00 + | SEP 11'5S6 
4,159.23 — | SEP 18'56 
| 4,159.23 + | SEP 18'56 


SECURITY BANK 
WASHINGTON, D. C. 


| 
NAME CARD |NO. 4 B 
Theodore D. Peyser (SPECIAL #1) [The underlined figures in the right 
1025 Dupont Circle Building column represent neti deficits in the 
Washington 6, D. C. daily balance] 


SEP 18'56 


SEP 26'56 
OCT 2'56 
OCT 9'56 
OCT 9'56 
OCT 10'56 
OCT 12'56 
OCT 12'56 


OCT 15'56 
OCT 15'56 
OCT 16'56 
OCT 17'56 
OCT 19'56 
OCT 19'56 
OCT 19'5S6 
OCT 22'56 
OCT 22'56 
OCT 23'56 
OCT 24'56 
OCT 25'56 
OCT 25'56 


ee 8 HR RR 


OCT 26'56 
OCT 26'56 


git “Seer e es 


OCT 29'56 
OCT 29'56 
OCT 30'56 
OCT 30'56 


OCT 31'56 
OCT 31'56 
NOV 2'56 
NOV 2'56 


SECURITY BANK 
WASHINGTON, D. C. 


NAME : CARD NO 5 A 
Theodore D. Peyser (SPECIAL #1) [The underlined figures in the right 
1025 Dupont Circle Building column represent net deficits in the 


Washington 6, D. C. daily balance] 


eee SSS SSS 
CHECKS DEPOSITS DATE BALANCE 


Balance brought forward NOV 2'56 17.46 * 


125.00 — NOV 5'54 
110.00 + | NOV 5'56 
2.40 — DM NOV 7'56 
35.00 + | NOV 7'56 
6.50 — NOV 7'56 
64.00 — NOV 8'56 
75.00 + | NOV 8'56 
2.00 — DM I NOV 9'56 
293.25 + | NOV 9'56 
15.00 — NOV 13'56 
175.00 + | NOV 13'56 
105.00 — DM NOV 15'56 
75.00 — 
100.00 — NOV 16'56 
195.00 + | NOV 16'56 
4.34 — NOV 19'56 
100.00 — NOV 20'56 
100.00 + | NOV 20'56 
9.90 — NOV 21'56 
50.00 + | NOV 21'56 
3.25 — SC NOV 26'56 
100.00 — i NOV 27156 
100.00 + | NOV 27'56 
| 171.73 + | NOV 30'56 
244.37 — 244.37 + RT DEC 3'56 
2.00 — DM 244.37 — DEC 4'56 
75.00 + | DEC 4'56 
2.00 — DM 240.00 — DEC 7'56 
250.00 + | DEC 7'56 
2.00 — DM 240.00 — 
90.47 — 64.00 — DEC 11'56 
375.00 + | DEC 11'56 
240.00 — DEC 13'56 
250.00 + | DEC 13'56 
2.40 — SC DEC 20'56 
2.00 — DM 2.00 — DM 
170. 00 74.85 DEC20'56 


SECURITY BANK 
WASHINGTON, D. C. 


Theodore D. Peyser (SPECIAL #1) 
1025 Dupont Circle Building 
Washington 6, D. C. 


CHECKS DEPOSITS 


00 — 


-00 — 


-00 — DM 
00 — 


-00 — 


00 — 
-00 — DM 


-00 — DM 
-00 — 


155.00 — 
110.00 — 
110.00 + RT 
110.00 — 


2.90 — SC 
205. 00 


Balance brought forward 
250.00 + . 


60.00 + 

160.00 — 
81.51 + 
100.00 + 


145.00 + RT 


2.04 + 
150.00 + 


275.00 + 
75.00 + 


125.00 + 


2.00 — DM 
350.00 — 


165.00 + RT 


1,017.00 + 


100.00 + 
61.36 + 


100.00 + 


100.00 + 


175.00 + 


-00 + 
00 + 


SECURITY BANK 
WASHINGTON, D.C. 


| 
CARD NO. 5 B 


[The underlined figure 


column represent net 
daily balance] 


DATE 
DEC 20'56 


DEC 20'56 
DEC 26'56 
DEC 26'56 
DEC 27'56 


DEC 27'56 
DEC 28'56 
DEC 31 '56 


DEC 31'56 


JAN 2'57 
JAN 2'57 
JAN 4'57 
JAN 7'57 
JAN 7'57 


JAN 8'57 

JAN 8'57 

JAN 10'57 
JAN 10'57 
JAN 10'57 
JAN 11'57 
JAN 11'57 
JAN 14'57 
JAN 14'57 


JAN 15'57 
JAN 15'57 
JAN 16'57 
JAN 16'57 
JAN 16'57 
JAN 16'57 
JAN 17'57 
JAN 17'57 
JAN 18'57 
JAN 18'57 


s in the right 
| deficits in the 


166. 36LS 
56.36 00 
188.64 * 
111. 36LS 
183.64 * 
180.74 * 
24.26LS 


NAME CARD NO G A 
Theodore D. Peyser (SPECIAL #1) 
1025 Dupont Circle Building 
Washington 6, D. C. 


[The underlined figures in the right 
column represent net deficits in the 
daily balance] 


SSS 


CHECKS DEPOSITS DATE BALANCE 


Balance brought forward JAN 18'57 24.26 00 


155.00 + | JAN 18'57 130. 74 * 
JAN 22'57 9.26 0 

20.00 + | JAN 22'57 10. 74 * 
JAN 23'57 224.26 0 

235.00 + | JAN 23'57 10. 74 * 


JAN 24'57 
JAN 24'57 
235.00 + | JAN 24'57 
JAN 23'57 
2.00 — DM 
JAN 25'57 
165.00 + | JAN 25'57 
164.70 — JAN 28'57 
: 225.00 + | JAN 28'57 
165.00 — JAN 29'57 
200.00 + | JAN 29'57 
2.00 — DM 
JAN 30157 
28. : 
95. JAN 30'57 
100.00 + EC 
JAN 31'57 
185 JAN 31'57 
100.00 — FEB 1'57 
50 FEB 1'57 
436. FEB 4'57 
150.00 — FEB 5'57 
FEB 5'57 
515 FEB 5'57 
150 FEB 6!.57 
FEB 7°57 
150 FEB 71.57 
FEB 8'57 
FEB 11'57 


SECURITY BANK 
WASHINGTON, D.C. 


CARD |NO a B 
Theodore D. Peyser (SPECIAL #1) | 
1025 Dupont Circle Building [The underlined figures in the right 
Washington 6, D. C. column represent net deficits in the 
daily balance. ] 


CHECKS DEPOSITS DATE BALANCE 


Balance brought forward FEB 11'57 | 145.46 LS 


-00 — DM FEB 12'57 .05 00 
FEB 12'57 .05 0 
FEB 13'57 -95 * 
2.00 — DM 
10.00 — FEB 14'57 | -05 00 

260-06" — . FEB 14'57 .95 * 
2.00 — DM FEB 15'57 .05 0 
FEB 15'57 .05 0 

35.00 — FEB 18'57 | 277.22LS 
FEB 18'57 204.05 0 

FEB 18'57 i 150.95 * 

-50 — SC FEB 19'57 ; 146.45 * 
-00 — DM FEB 19'57 513.44 0 
FEB 19'57 

-00 — DM 

-00 — FEB 20'57 


FEB 20'57 
FEB 25'57 
FEB 25'57 
FEB 26157 
FEB 26'57 


FEB 27'57 | §28,34LS 
FEB 27'57 | 493.34 00 
FEB 27'57 |” 3.34 00 


FEB 28'57 494. 34LS 
FEB 28'57 | 29.34 00 
MAR 1'57 i 156.34 00 
MAR 1'57 6.34 00 


MAR 4'57 ; 112.34LS 


SECURITY BANK 
WASHINGTON, D. C. 


NAME CARD NO. 7 A 
Theodore D. Peyser (SPECIAL #1) [The underlined figures in the right 
1025 Dupont Circle Building column represent net deficits in the 
Washington 6, D. C. daily balance] 


Se ee ee ee ee ee 
Eee ee 


CHECKS | DEPOSITS DATE BALANCE 


Balance brought forward MAR 4'57 112.34LS 


50.00 — 
128.28 — 


2.00 — DM 


2.00 — DM 
2.00 — DM 
48.75 — 
72.27 — 
150.00 — 
150.00 + EC 
2.00 ~ DM 


2.00 — DM 
2.00 — DM 
63.00 — 


2.00 — DM 
35.00 — 
250.00 — 


2.00 — DM 
400.00 — 


2.00 — DM 
85.00 — 
25.00 — 


100.00 — 


SECURITY BANK 
WASHINGTON, D.C. 


NAME 
» Theodore D. Peyser (SPECIAL #1) 
1025 Dupont Circle Building 
Washington 6, D. C. 


[The underlined figures in the right 
column represent net deficits in the 
daily balance] 


CHECKS DEPOSITS DATE 


BALANCE 
| 


Balance brought forward 


35.00 — 


200.00 + 


275.00 + 


620.00 + 


278.78 + 
285.00 + 


150.00 + 


MAR 18'57 


MAR 18'57 
MAR 18'57 
MAR 19'57 
MAR 19'57 
MAR 19'57 
MAR 20'57 


MAR 20'57 
MAR 20'57 


MAR 21'57 


MAR 21'57 
MAR 22'57 
MAR 25'57 
MAR 26'57 
MAR 26'57 
MAR 27'57 
MAR 28'57 
MAR 28'57 
MAR 29'57 
MAR 29'57 


APR 1'57 
APR 2'57 


| 48.41* 


11.41 * 
211.41 * 
12.77 0 
242.59 00 
32.41 * 
27.56 * 


672.44 0 
52.44 0 


375.83 00 


187.95 * 
62.95 * 


43.95 * 


62.05 00 
97.95 * 


12.95 * 
344.05 00 
5.95 * 

| 130.50 00 
39.39 * 


37.39 * 
297. 76LS 


SECURITY BANK 
WASHINGTON, D.C. 


CARD NO A 
8 


Theodore D. Peyser (SPECIAL #1) 
1025 Dupont Circle Building 
Washington 6, D. C. 


DECEASED#H6-J; 
CHECKS DEPOSITS DATE BALANCE 


Balance brought forward APR 2'57 4 297. 76LS 


APR 2'57 332.76 00 
335.15 + APR 2'57 
APR 2'57 
2.00 —DM APR 5'57 
APR 9'57 
2.00 — DM 
2.00 — DM 
2.00 — DM 
APR 10'57 
6.00 + CMAPR 12'57 
2.00 — DM APR 15'57 
APR 17'57 
55.00 + |APR 17'57 
APR 18 
100.00 + |APR 18 
APR 22'57 
2.21+ |APR 30'57 
15.51-+ |MAY 14'57 
MAY 23'57 
42.45 + |MAY 24'57 
MAY 27'57 
JUN 12'57 
JUN 26'57 
JUL 24'57 
JUL 30'57 


SECURITY BANK 
WASHINGTON, D. C. 
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PLAINTIFFS' EXHIBIT NO. 33 


June 10, 1957 


Miss Mary Ann E. Schaefer 

Cashier 

The Connecticut Mutual Life Insurance Company 
1413 K Street, N. W. 

Washington, D.C. 


Re: Policies Nos. 1,620,158 and 1,620,159 

Dear Miss Schaefer: | 

Reference is made to your letter to my brother, Theodore D. 
Peyser, dated April 3, 1957, inclosing Applications for Reinstatement of 
the above policies, which you said had lapsed as a result of a mistake. 

As set forth in the applications, my brother has never had an 
opportunity to respond to your letter. I am completing the applications 
on his behalf and am inclosing my personal check, duly certified by the 
drawee bank, in the amount of $800, to cover the premiums in default 
and possible interest. Further, I hereby tender myself as ready, willing 
and able to pay any other premiums that may be due with respect to said 
policies. Please send any information concerning these applications to 
me at the above address, or if I should be unavailable at any time, please 
contact Theodore D. Peyser, Jr., son of the insured, Tax Division, De- 
partment of Justice, Room 4636, (Ext. 497). 

I know my brother has had many policies with your PRUE over 
the years and I hope you will give weight to that fact as well as his in- 
ability to respond to your letter of April 3, 1957, and grant these Appli- 
cations for Reinstatement. | 


Yours very truly, 


/s/ Philip S. Peyser 
PHILIP S. PEYSER 


PSP:lb 
Incls. 
CC: Mr. Theodore D. Peyser, Jr. 
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PLAINTIFFS' EXHIBIT No. 34" 


AGENT'S FORM No. 67 
APPLICATION FOR REINSTATEMENT 
To be completed in Applicant's own handwriting 


This certificate must be executed and forwarded to the Company (the 
past due premium with interest thereon having been paid) within 90 
days after the expiration of the days of grace. There will be no re- 
instatement of said policy until the application therefor has been 
approved by the Company. 


TO THE CONNECTICUT MUTUAL LIFE INSURANCE COMPANY: 

Policy No. _1,620,158 on my life in THE CONNECTICUT MUTUAL 
LIFE INSURANCE CO. having terminated (except as may be otherwise therein pro- 
vided) by non-payment of the premium due on the day of 
November & December » 19 56 » Thereby 
apply for the full reinstatement thereof; and, as consideration therefor, I certify 
that the answers to the following questions are full and true. 


A (1) Have you suffered from any disease, disorder % 
7 s, es 
If Insured is or infirmity since the above date? 


Age 16 or Over, (2) Have you consulted or been attended by any 
He Should physician or surgeon since the above date? Yes 


ania (3) Are you now in good health? No 
What is your present weight? Approximately 115 lbs. 


What is your present occupation? Lawyer 
* 


Cc (1) Have you suffered from any disease, disorder 
If Policy Contains or infirmity since the above date? 

a Payor Clause, (2) Have you consulted or been attended by any 
Payor Should An- physiciaN or surgeon since the above date? 


swer These Ques- 
tions 


(3) Do you have any physical or mental impairment? 
D Your letter of April 3, 1957, came when the insured was in 
PLEASE USE Emergency Hospital undergoing a cystoscopic examination 
THIS SPACE 2nd other tests. Following the tests he underwent an im- 
TO ELABOR- mediate operation. He made a poor recovery from the 
ATE ANSWERS operation and went back to the hospital for further tests 
TO ABOVE where he still is. He has never had an opportunity to 
QUESTIONS. —_ respond to your letter which was located by the under- 
signed after a telephone conversation with your Mr. Bar- 


rett on Friday, June 7, 1957. 
* See footnote *, p. 123. 


| 

| 

211 | 
| 


If any of the above answers are not true, then any reinstatement of said 
policy based upon this application shall be null and void. | 
Theodore D. Peyser | 


Dated at Washington, D. C. By /s/_ Philip S. Peyser 
Philip S. Peyser, attorney-in-fact 
this 10th day of June 19 57 815 15th St., N.W., Wash., 5, D.C. 


i 
Signature of Person Answering Part B or Part c 


(This space for Home Office use only) (This space for Agency Office use only), 


Renewal Pol, Loan Pol. Chge. The following is the amt. of prem, and|int. collected: 


Received Amt. prem, 


MI. Int, for delay | 


A —_—_—_—— 
Action Pol, loan int. | 


—$ 
Pol, Chge. ' 


Pol. Loan Cash to bal. loan 


Se ee 
Renewal Total I 


Conditional Renewal Receipt in Matter of Reinstatement | 
C 8396 


RECEIVED, the sum of Dollars from 
stated to be the amount over-due (and interest thereon) on Policy No. 
issued by THE CONNECTICUT MUTUAL LIFE INSURANCE COMPANY, of 
HARTFORD, CONN., upon the life of : 


for the sum of $ for the reinstatement of which policy an 


application has been made to the Company dated the day of |, 19 


Said amount is to be held by the undersigned until the Company shall have 
either approved or declined said application. If such application be approved by 
the Company during the life time of the Insured, this conditional receipt is to be 
exchanged for its receipt; otherwise said sum is to be returned in exchange for 
this conditional receipt. It is expressly understood and agreed that the receipt 
of the above amount by me is not the act of the Company and creates no liability 
whatsoever on the part of said Company until the application to reinstate the 
policy be approved by it. It is expressly stipulated that any check, draft, or 
money order accepted by me is subject to final payment in cash. If such| check, 
draft, or money order is dishonored when presented for payment in due course 
of business, this receipt shall be null and void. 


Dated at 
0° —— Fo 


this day of 19 Agent at 


Agents' Form 67 Ed. 6-56 + 
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PLAINTIFFS' EXHIBIT NO. 35 


| 


FOR DEPOSIT ONLY 

TO THE ACCOUNT OF 
CONN. MUTUAL LIFE INS, CO. 
Thomas F. Barrett, Jr., Gen. Agt. 


DOLLARS 


CERTIFIED 
MAIN OFFICE 
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Washington, D. C. 


* 
,159 
A 


a< 


In re Policies Nie 
1,620, 158 and 15690 


MVI-LV-AINYOLLV 
"M *N ‘Jo90}S QUESTIA STS 
WASAA °*S dITIHd 
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PLAINTIFFS' EXHIBIT NO. 36 
i 
| 


THE CONNECTICUT MUTUAL LIFE INSURANCE COMPANY 
| 
HARTFORD 


June 12, 1957 


Mr. Philip S. Peyser 

Whiteford, Hart, Carmody & Wilson 
815 Fifteenth Street, Northwest 
Washington 5, D. C. 


Dear Mr. Peyser: 


Re: Policies #1,620,158 and 
#1,620,159 | 


This will acknowledge receipt of your letter of June 10 to Miss 


Schaefer of our Washington Agency, together with the Application for 


Reinstatement of the above lapsed policies, which was forwarded to the 
Home Office. In view of the fact that you submitted the Application as 
Attorney-in-fact, and in view of your brother's present condition, we 


are notifying you on his behalf of our action thereon. 
We thank you for your frankness in replying to the questions in 
the application. As you must realize, Iam sure, your brother cannot, 
because of his present condition, meet the standards of insurability 
satisfactory to the Company, as required by the terms of the policy. 
We must, therefore, decline this application for reinstatement. 
We have today instructed our Agency to return to you the certified 
check tendered with your letter of June 10. | 
We are sorry that this must be our decision, but there is no other 
course of action open to us under the circumstances. | 


Sincerely yours, 


/s/ B. Marshall 
Conservation Assistant 


TMM:;jcl 
received 
Registered Mail June 14, 1957 
10:50 A.M. 
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PLAINTIFFS' EXHIBIT No. 37 


The Barrett - McElfresh Agency 
THE CONNECTICUT MUTUAL LIFE INSURANCE COMPANY 
1413 K Street, Northwest Washington 5, D. C. 


June 13, 1957 


Mr. Philip S. Peyser 

Whiteford, Hart, Carmody & Wilson 
815 Fifteenth Street, N. W. 
Washington 5, D. C. 


Dear Mr. Peyser: 
We are returning your certified check for $800.00 as instructed by 
our Home Office in Hartford. 
A letter of explanation will be sent to you from our Home Office in 
a few days. 
Cordially yours, 


/s/ Mary Ann E, Schaefer 
Cashier 


ms 
Enclosure 


PLAINTIFFS' EXHIBIT No. 38 


September 18, 1956 


Connecticut Mutual Life Insurance Co. 
Hartford, Conn. 


Inre: Policy #1620159 
Gentlemen: 
Referring to the above-mentioned policy in the amount of $25, 000.00 


on the life of Theodore D. Peyser, payable to the beneficiary, the execu- 
tors, administrators or assigns, I am forwarding herewith an Absolute 


215 
Assignment with Power of Attorney. Please make same a part 
records, and I will also appreciate acknowledgment. 
Very truly yours, 
/s/ Louis E. Spiegler 
LOUIS E, SPIEGLER 


PLAINTIFFS' EXHIBIT No. 39 


May 23, 1957 


Mr. F. A. Doyon 

Title Department 

The Connecticut Mutual Life Ins. Co. 
Hartford, Conn. 


In re: Policy No. 1,620,159 
THEODORE D. PEYSER 


Dear Mr. Doyon: 


As you will note from your records, I have an Assignment on the 


above-mentioned policy, submitted and accepted by you. 
Will you please be good enough to inform me the amount of in- 
surance in force at this time. Incidentally, are there any premiums 
due? | 
With many thanks for an early and full reply, I am 
Very truly yours, 
/s/ Louis E. Spiegler 
LOUIS E. SPIEGLER 
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PLAINTIFFS' EXHIBIT No. 40 


THE CONNECTICUT MUTUAL LIFE INSURANCE COMPANY 
HARTFORD 


May 28, 1957 


Mr. Louis E. Spiegler 
Southern Building 
Washington 5, D. C. 


Dear Mr. Spiegler: Policy No. 1,620,159 
Theodore [. Peyser 


We are glad to furnish the information requested on May 23. 

As you probably know, a loan of $1,412.96 was made by the insured 
in September, 1956, to cover the July and August, 1956, monthly premi- 
ums. This loan covered premiums to September 28, 1956. An additional 
loan was made to cover the October 28, 1956, monthly premium bringing 
the total indebtedness to $1,536.06. This last loan covered premiums to 
November 28, 1956. 

Loans were completed to cover the November and December 1956, 
monthly premiums based on a cash payment received from the insured. 
However, the check for this cash payment to balance the loan was not 
cleared through the bank and the amount of the check was not made good. 
The result is the policy has lapsed for nonpayment of the November 28, 
1956, premium. Since the loan and accrued interest equaled the cash 
value, the policy stands canceled and is not now in force. 

Our Washington Office attempted to obtain the required payment 
from the insured to make good on the returned check, but was not suc- 
cessful. It was our understanding that the insured intended to apply for 
reinstatement at a later date. This letter is being sent through our 
Washington representative with a request that any additional information 
concerning the reinstatement of the policy be furnished to you. 

Sincerely, 


| /s/ C.E. Benson 
CEB:rea Supervisor of Policy Loans 
53 
P.S. to Agency 53: Kindly refer to Mr. W. C. Mahoney's letter of April 24, 1957, 
with reference to this policy and No. 1,620,158. If the insured has applied for 
reinstatement, you might let Mr. Spiegler know about it. 
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PLAINTIFFS' EXHIBIT No. 41 


June 20, 1957) 


Mr. Clifford E. Benson 
The Connecticut Mutual Life Ins. Co. 
Hartford, Conn. 
Inre: Policy No. 1,620,159 
Theodore D. Peyser 
Dear Mr. Benson: 


| 
I was rather surprised and shocked at contents of your letter of 
| 


May 28th, concerning the above-named policy holder. | 
When you wrote me under date of December 1, 1956 informing 
me that you would be able to make an assignment to me, I took for 
granted, and I believe I was correct in the assumption, that the policy 
was in existence and that I would be notified of any change therein and 
that I would be given an opportunity to see that the premium was paid 
up. But I never received such notice. Unfortunately, Mr. Peyser died 
within the last several days. | 
My client, as a result of your failure to inform me of the status 
of the policy, may suffer a loss, in which event I shall look to the 
Connecticut Mutual Life Insurance Company for reimbursement as I 
relied upon the fact that with no notice from you, the policy was still 
good. | 
Very truly yours, | 
/s/ Louis E. Spiegler 
LOUIS E. SPIEGLER 
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DEFENDANT'S EXHIBIT NO. 1 


THE CONNECTICUT MUTUAL LIFE INSURANCE COMPANY 
LATE PAYMENT OFFER 


YOUR GRACE PERIOD HAS EXPIRED-YOUR PREMIUM IS OVERDUE 


(Please disregard this notice if payment was mauled within the 31-day 
grace period.) 


POL. NUMBER 
DUE DATE 
AMOUNT OVERDUE 


See reverse side for 
Late Payment Offer. Please Remit To: 


The policy terminated at the end of the grace period (except as the policy 
may otherwise provide). However, the overdue premium will be accepted 
and the policy reinstated without interest, subject to the following 
conditions: 


(1) Payment must be made within 15 days after the expiration of 
the grace period (46 days after the due date). 


(2) Payment must be made during the lifetime of the insured. 


(3) This offer applies to this premium only. The Company may 
or may not make a similar offer for payment of any future 
premium. 


(4) This offer does not modify the grace period provision con- 
tained in the policy. 


ANY CHECK OR DRAFT TENDERED WILL NOT CONSTITUTE PAYMENT 
IF IT SHOULD BE DISHONORED. 
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Defendant's Written Interrogatory (2) Addressed to 
Plaintiff Security Bank and the Answer of Security 
Bank to Such Interrogatory 


(Admitted in evidence as Defendant's Exhibit without Exhibit 
number at transcript page 126.) 


No, 2 Q. 


During the month of March 1957, were any checks drawn by the 
said Theodore D. Peyser on such account or accounts [ that is, account 
or accounts in the name of Theodore D. Peyser with the Security Bank] 
returned to the collecting bank or banks with the advice that the amount 
thereof exceeded the drawer'’s balance? If so, please describe} such 
check or checks, give the date of their return and the bank or banks to 


which returned. 


A. 


During the month of March, 1957 the following checks were drawn 


| 
by Theodore D. Peyser on the accounts indicated and were returned to 
the collecting bank with the advice that said checks were in excess of 
the drawers balance: | 


. Peyser $190.00 Conn. Mutual Life Riggs 3/19/5 
Peyser 190.00 Conn. Mutual Life Riggs 3/19/ 
Peyser 190.50 Conn. Mutual Life Riggs ey 
.Peyser 190.50 Conn. Mutual Life Riggs 3/19/5 
. Peyser Spec. #1 224.40 R.A. Stewart Co. Riggs 3/22/ 
. Peyser Spec. #1 110.75 R.A. Stewart Co. Riggs 3/22/ 
. Peyser 101.00 Munsey Trust Riggs 3/22/ 
. Peyser Spec. #1 657.89 Chapin B. Bauman Wash. 3/29/5 


Theo. 
Theo. 
Theo. 
Theo. 
Theo. 
Theo. 
Theo. 
Theo. 


whuRuRoReReieie) 
on 
IWIAWAAIA|A 


220 


DEFENDANT'S EXHIBIT NO. 5 


THE CONNECTICUT MUTUAL LIFE INSURANCE COMPANY 
UNPAID RECEIPTS RETURNED QUARTER-MONTH ENDING _4-8-57 


AGENCY NO.____ 53 AT Washin D. C. 


See instructions on reverse side. Indicate by '"X" premiums to be covered by 
1) Dividend Accumulations, 2) Premium Loan, 3)Lapse. If you are holding cash 
on any item state amount. 


This form to be forwarded to the Home ay on the 8th, 15, 23rd and 
last of each month. 


Receipes: | UC 
Home Office} Policy ee . gf ee ce een Amount 
Record Onl Number . da Agengys feed 
PREM, LOAN) APR 12 aS il 
1,620, 158 Foyer, | pe a 
PREM, LOAN APR 12 ag y ; 
1,620,1 P G 35600 [osne: | 
PREM. LOA aie 2 
388 |Merriam Miller 2-10-57 


—53 

1, 159, 759 | Heflin 1% Agency 2-16- Sia ae 
247,451 |Bernton | 3,120 | voubect |2-19- of | a 
983, 384 [Landers | 1,040 [cramer [2 west | x! | 

ED |APR 12 12-57 

1, 747,027 |Wynn 10,000 | Garritty “e 12-57 
ee ares Cider a 

! Sar |Merepeine Tro Ife? | Aan 3/7 


/s/_ Thomas F. Barrett, Jr. 
53 APR 8 1957 \ Personal Signature of General Agent by 


/s/ Mary Ann E. Schaefer, Atty. 
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DEFENDANT'S EXHIBIT NO. 6 
| 


THE CONNECTICUT MUTUAL LIFE INSURANCE COMPANY 
| 
Hartford, Connecticut | 


No lapse letter 
Received the amount due Date Insufficient value | 


as stated below. for Prem. Loan 


Thos. F. Barrett, Jr. 


Countersigned General Agent 
Cashier 


Pol. No. 1620158 THEODORE D PEYSER 
DUPONT CIRCLE BLDG 
JAN, 28 WASHINGTON 6 


Mos. Pd. 1 Pee 


1957 
Amount due 


$257.25 


[Reverse side of above form] 


It is expressly stipulated that any check, draft, or money) 
order tendered in payment of the amount herein stated is| 


accepted, subject to final payment in cash. If such check, 
draft, or money order is dishonored when presented for | 
payment in due course of business, this receipt shall be | 
null and void. 


This receipt is not valid until countersigned by a 
General Agent or Cashier of this Company, any one of 
whom is authorized to receive the stated amount and 
receipt for the same hereon. 

NOTICE MAILED 
53 Apr. 25 - APR 8, 1957 
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DEFENDANT'S EXHIBIT NO. 8* 


MEMORANDUM Ae 


LAPSE 
Agency 53, Policy No. 1,620,158, The6édore D. Peyser 
May 28 M 
Check tendered in payment of the cash necessary to 
balance a premium loan to take care of the November 
and December monthly premiums returned by the bank 


dishonored. Step for Pld aude MDias 
Lapse as of November 28, 1956, on this memorandum. 
Correspondence filed in the application. 


November and December premiums previously reported 
charged back in the May 16 account. 


No protest fees charged against the Company. 
LAPSED NO VALUE 


W. C. MAHONEY 7° lapse 
May 27, 1957 Secretary ter 


/s/ W.C.M. 


DN 


See footnote *, page 123. 
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DEFENDANT'S EXHIBIT NO. 10 
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DEFENDANT'S EXHIBIT NO. 11 


THE CONNECTICUT MUTUAL LIFE INSURANCE COMPANY 
Hartford, Connecticut 


From: Policy Loan Department Date: April 17, 1957 
In replying please refer to 
AES 


To: TRE Beg an oa Agency 
Re: Policy No. 1,620,158 Name Theodore D. Peyser 


We are sorry to tell you that there was not enough value to cover 
the premium due Jan. 28th, * by premium loan. Therefore, the policy 
has lapsed. aires 

If application for revival is to be made, please furnish Agents 
Form #67 with your statement that $590.61 has been collected to balance 
the loan. Your prompt attention to this matter will aid in restoring the 
insurance protection. 

Sincerely, 
crt pao /s/ Irving S. Carreer 
Mar. 197.08: - Supervisor of Policy Loans. 
$590.61 - total 


DEFENDANT'S EXHIBIT NO. 12 


THE CONNECTICUT MUTUAL LIFE INSURANCE COMPANY 
Hartford, Connecticut 


From: Policy Loan Department Date: April 23, 1957 


In replying please refer to 
To: The Barrett-Mc Elfresh Agency AES 
Washington, D. C. 


Re: Policy No. 1,620,159 Name Theodore D. Peyser 

We are sorry to tell you that there was not enough value to cover 
the premium due January 28th, by premium loan. Therefore, the policy 
has lapsed. 

If application for revival is to be made, please furnish Agents 
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Form #67 with your statement that $590.61* has been collected to 
balance the loan. Your prompt attention to this matter will aid in re- 
storing the insurance protection. 


* Jan. $196.63 Sincerely, | 
Feb. 196.90 
Mar. 197.08 

$590.61 - total* Supervisor of Policy Loans. 


/s/ Irving S. Carreer 


DEFENDANT'S EXHIBIT NO. 13 


THE CONNECTICUT MUTUAL LIFE INSURANCE COMPANY 
Hartford, Connecticut | 


April 8, 1957 | 


The Barrett-McElfresh Agency 
Washington, D.C. 


Attention: Mary Ann E. Schaefer, Cashier 
Gentlemen: 

Thank you for furnishing us with a copy of the letter which you 
wrote on April 3 to the insured under Policies Nos. 1,620,158 and 
1,620,159, Peyser, regarding a dishonored check that was given in con- 
nection with premium loans which were made to cover the November 
and December monthly premiums. | 

You refer to a check amounting to $761, but according to our 


calculations, the cash collected in connection with these loans was 
$784.90, a difference of $23.90. This cash figure is shown on the pre- 
mium loan vouchers which were issued at the time the premiums were 


covered. 
Perhaps the $23.90 was cared for by good funds. Will "A please 

advise us on this point. 
One more thing to consider is that if Mr. Peyser does pay you 

this $761, his policies will still be lapsed as the January and February 

premiums have not been paid and there is not enough automatic premium 

loan values to take care of the items. If he wishes to continue /and use 
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DEFENCANT'S EXHIBIT NO. 11 


THE CONNECTICUT MUTUAL LIFE INSURANCE COMPANY 
Hartford, Connecticut 


From: Policy Loan Department Date: April 17, 1957 
In replying please refer to 
AES 


To: The Barrett: McEitresh Agency 
Re: Policy No. 1,620,158 Name Theodore D. Peyser 
We are sorry to tell you that there was not enough value to cover 
the premium due Jan. 28th, * by premium loan. Therefore, the policy 
has lapsed. <a 
If application for revival is to be made, please furnish Agents 
Form #67 with your statement that $590.61 has been collected to balance 
the loan. Your prompt attention to this matter will aid in restoring the 
insurance protection. 
Sincerely, 
a eae on /s/ Irving S. Carreer 
Mar. 197.08 - Supervisor of Policy Loans. 
$590.61 - total 


DEFENDANT'S EXHIBIT NO. 12 


THE CONNECTICUT MUTUAL LIFE INSURANCE COMPANY 
Hartford, Connecticut 


From: Policy Loan Department Date: April 23, 1957 


In replying please refer to 
To: The Barrett-Mc Elfresh Agency 2: AES 
Washington, D. C. 


Re: Policy No. 1,620,159 Name Theodore D. Peyser 

We are sorry to tell you that there was not enough value to cover 
the premium due January 28th, by premium loan. Therefore, the policy 
has lapsed. 

If application for revival is to be made, please furnish Agents 
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Form #67 with your statement that $590.61* has been collected to 

| 
balance the loan. Your prompt attention to this matter will aid in re- 
storing the insurance protection. | 


* Jan. $196.63 Sincerely, 
Feb. 196.90 
Mar. 197.08 


$590.61 - total* 


/s/ Irving S. Carreer | 
Supervisor of Policy Loans. 


DEFENDANT'S EXHIBIT NO. 13 | 


THE CONNECTICUT MUTUAL LIFE INSURANCE COMPANY 
Hartford, Connecticut 


April 8, 1957 | 


The Barrett-McElfresh Agency 
Washington, D.C. 


Attention: Mary Ann E. Schaefer, Cashier 
Gentlemen: 

Thank you for furnishing us with a copy of the letter which you 
wrote on April 3 to the insured under Policies Nos. 1,620,158 and 
1,620,159, Peyser, regarding a dishonored check that was given in con- 


nection with premium loans which were made to cover the November 
and December monthly premiums. | 
You refer to a check amounting to $761, but according to our 
calculations, the cash collected in connection with these loans was 
$784.90, a difference of $23.90. This cash figure is shown on the pre- 
mium loan vouchers which were issued at the time the premiums were 
covered. 
Perhaps the $23.90 was cared for by good funds. Will you please 


advise us on this point. | 


One more thing to consider is that if Mr. Peyser does pay you 
this $761, his policies will still be lapsed as the January and February 
premiums have not been paid and there is not enough automatic premium 
loan values to take care of the items. If he wishes to continue and use 
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Form #67 with your statement that $590.61* has been collected to 

balance the loan. Your prompt attention to this matter will aid in re- 
storing the insurance protection. | 
* Jan. $196.63 Sincerely, | 


ee acing /s/ Irving S. Carreer 


$590.61 - total* Supervisor of Policy Loans. 


DEFENDANT'S EXHIBIT NO. 13 


THE CONNECTICUT MUTUAL LIFE INSURANCE COMPANY 
Hartford, Connecticut | 


April 8, 1957 


The Barrett-McElfresh Agency 
Washington, D.C. 


Attention; Mary Ann E. Schaefer, Cashier 
Gentlemen: 

Thank you for furnishing us with a copy of the letter which you 
wrote on April 3 to the insured under Policies Nos. 1,620,158 and 
1,620,159, Peyser, regarding a dishonored check that was given in con- 
nection with premium loans which were made to cover the November 
and December monthly premiums. | 

You refer to a check amounting to $761, but according to! our 
calculations, the cash collected in connection with these loans was 
$784.90, a difference of $23.90. This cash figure is shown on the pre- 
mium loan vouchers which were issued at the time the premiums were 
covered. 


Perhaps the $23.90 was cared for by good funds. Will you please 
advise us on this point. 


One more thing to consider is that if Mr. Peyser does pay you 
this $761, his policies will still be lapsed as the January and February 
premiums have not been paid and there is not enough automatic premium 
loan values to take care of the items. If he wishes to continue |and use 
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maximum premium loans, we will require additional cash, about 
$393.52 on each policy. This will bring payments up to March 28, 1957. 

However, as Mr. Peyser stopped payment on his check, I doubt if 
you will be able to effect a reinstatement. 

We will hold the matter open until we hear further from you. 

Sincerely, 
/s/ W.C. Mahoney 
Secretary 


DEFENDANT'S EXHIBIT NO. 14 


THE CONNECTICUT MUTUAL LIFE INSURANCE COMPANY 
HARTFORD 
Qn check: fF eet i April 24, 1957 
Ae. ~-1E- 
The Barrett-McElfresh Agency ’ 
Washington, D. C. ry : 


Attention: Mary Ann E. Schaefer, Cashier eel Ve l3NS7 
Gentlemen: a 


Thank you for the information given in your letter of April 12 
regarding the status of bad checks under Policies Nos. 1,620, 158-9, 
Peyser. I note that your agent, Mr. Frank Koons, expects now that Mr. 
Peyser will apply for reinstatement within afew weeks. As the case 
has been opened for such a long period of time, I don't think we should 
wait for two or three weeks before putting the bookkeeping entries 
through, and, accordingly, I will issue the necessary instructions in this 
letter. Later on, if Mr. Peyser applies for reinstatement, the premiums 
can be reported again in regular order. 

In your next account, please charge back under each policy the 
November and December monthly premiums amounting to $257.25 for 
each month. You should then report to us a loan repayment of $122.04 
under Policy No. 1,620,159 and a loan repayment of $122.06 under 
Policy No. 1,620,158. 
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These various transactions will place in your hands enough money 
to take care of the bad check amounting to $761. The premiums that you 
are to charge back less the loan repayment items which you are to 
report net $784.90, but I understand that you have collected in)cash 
$23.90 from Mr. Peyser. 

Please refund this $23.90 to him or it may be used to apply on the 
reinstatement if he does submit such reinstatement application within a 
reasonable length of time. | 

Please return all outstanding monthly receipts through the month 
of May. 

Enclosed you will find stubs which may be used when putting the 
entries through your account. 


Sincerely, 
/s/ W.C. Mahoney 
Secretary 
WCM:dn (Enclosure) 


DEFENDANT'S EXHIBIT NO. 15 


THE CONNECTICUT MUTUAL LIFE INSURANCE COMPANY 
HARTFORD 


| 
May 16, 1957 | 


The Barrett-McElfresh Agency 
Washington, D. C. 


Attention: Mary Ann E. Schaefer, Cashier 
Gentlemen; | 
You no doubt will recall the correspondence that we have had in 
connection with the bad check given in connection with Policies Nos. 
1,620,158-9, Payser, particularly my letter of April 24. I don't find that 
you have put through the charge back entries as authorized in that letter 
at least through the May 7 account, 
I was talking with Mr. Pettee who recently made an audit of your 


? 
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office, and he tells me that you were to put these items through in your 
final April account. 

Has the situation changed, or is there some other reason why the 
charge back entries have not been made? 

As the case has been outstanding for such a long period of time, 
and as we are anxious to set up our records so that no future receipts 
or notices will be issued, I wish that you would complete the charge back 
in your next account, unless there is some reason for not doing so. In 
that event, please letme know all of the circumstances. 


Sincerely, 
/s/ W. C. Mahoney 


WCM:alb Secretary 
tm otal] 
olen, capt ty i357 


DEFENDANT'S EXHIBIT NO. _16 


JEFENDANL SO eee 


June 18, 1957 


Mr. Theodore D. Peyser 
Dupont Circle Building 
Washington 6, D. C. 


Dear Mr. Peyser: Re: Policies Nos. 1,620, 158 
and 1,620, 159 


GS a aad nals Dania 


Enclosed please find our check to your order in the amount of 
$23.90, the proceeds of which represent a return to you of an amount 
which we have been holding to your credit. 

We have retained this amount until now, with the thought that you 
might wish to have it credited against premiums on your policies if they 
should be reinstated. 


As we have now learned that your policies cannot be reinstated, 


we are returning this amount to you. 
Cordially yours, 


ms | Mary Ann E, Schaefer 
Enclosure Cashier 


c.c. to H.O. 
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DEFENDANT'S EXHIBIT NO. 17 
THE CONNECTICUT MUTUAL LIFE INSURANCE COMPANY 

NOTICE OF DEATH ! 
For Transmittal To Home Office 


| 
Date: June 19, 1957 


In replying please refer to: 
CLAIM DEPARTMENT: 
We have been notified of the death of | 


Mr. 
Mixs. Theodore D. Peyser 
VERS 


Residing at__4301 Massachusetts Avenue, N. W. - Washington, D.\C. 
| 


Date of Death __June 16, 1957 es 
POLICY NUMBERS LAST PREMIUM PAID (from your records) 


1,620, 158 Lapsed November 28, 1956 


1,620,159 Lapsed November 28, 1956 | 
1,231, 013 Paid-Up for $102.00 - 2-13-50 


nnn 


Agency No. 53 Thomas F. Barrett, Jr. 
(Name of General Agent) | 


(PLEASE IDENTIFY at___ Washington, D. C. | 

YOUR AGENCY) (City and State ) 

NOTE: It will expedite payment of this claim if you will furnish the exact date of 
death. Where death occurs within the contestable period or under 


circumstances calling for the possible payment of Double Idemnity, 
please use Form 49. 


Clippings enclosed. 


Mr. Maltbie please forward this information 
on to the Claim Department. 


Thank you. 


Mary Ann E. Schaefer 
Cashier 
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office, and he tells me that you were to put these items through in your 
final April account. 

Has the situation changed, or is there some other reason why the 
charge back entries have not been made? 

As the case has been outstanding for such a long period of time, 
and as we are anxious to set up our records so that no future receipts 
or notices will be issued, I wish that you would complete the charge back 
in your next account, unless there is some reason for not doing so. In 
that event, please let me know all of the circumstances. 


Sincerely, 
/s/ W. C. Mahoney 
WCM:alb Secretary 


Thaker copys ol oy 


DEFENDANT'S EXHIBIT NO, 16 


June 18, 1957 


Mr. Theodore D. Peyser 
Dupont Circle Building 
Washington 6, D. C. 


Dear Mr. Peyser: Re: Policies Nos. 1,620, 158 
and 1,620, 159 
Enclosed please find our check to your order in the amount of 
$23.90, the proceeds of which represent a return to you of an amount 
which we have been holding to your credit. 


We have retained this amount until now, with the thought that you 


might wish to have it credited against premiums on your policies if they 
should be reinstated. 
As we have now learned that your policies cannot be reinstated, 
we are returning this amount to you. 
Cordially yours, 


ms Mary Ann E. Schaefer 
Enclosure Cashier 


c.c. to H.O. 
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DEFENDANT'S EXHIBIT NO. 17 


THE CONNECTICUT MUTUAL LIFE INSURANCE COMPANY 
NOTICE OF DEATH | 
For Transmittal To Home Office 


| 

Date: June 19, 1957 

In replying pleasé refer to: 

CLAIM DEPARTMENT: | 
We have been notified of the death of 

Mr. 

Maxs. Theodore D. Peyser | 

YEESS | 


Residing at__4301 Massachusetts Avenue, N. W. - Washington, D.C. 


Date of Death June 16, 1957 


POLICY NUMBERS LAST PREMIUM PAID (from your records) 


1,620, 158 Lapsed November 28, 1956 
—— oe Ore Oe eee - 


1,620, 159 Lapsed November 28, 1956 _ 
1, 231, 013 Paid-Up for $102.00 - 2-13-50 


_ 


Agency No. 53 Thomas F. Barrett, Jr. 


(Name of General Agent) 


(PLEASE IDENTIFY at__ Washington, D. ¢. | 
YOUR AGENCY) (City and State ) 


NOTE: It will expedite payment of this claim if you will furnish the exact date of 
death. Where death occurs within the contestable period or under 
circumstances calling for the possible payment of Double Idemnity, 
please use Form 49. 


Clippings enclosed. 


Mr. Maltbie please forward this information 
on to the Claim Department. 


Thank you. 


Mary Ann E. Schaefer 
Cashier 
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DEFENDANT'S EXHIBIT NO. 18 


C 8396 Conditional Renewal Receipt in Matter of Reinstatement 


RECEIVED, the sum of Four Hundred and 00/100 Dollars from 


Philip S. Peyser stated to be the amount over-due 
(and interest thereon) on Policy No._1, 620, 158 issued by THE CONNECTICUT 


MUTUAL LIFE INSURANCE COMPANY of HARTFORD, CONN. , upon the life of 
Theodore D. Peyser for the sum of $ 400.00 


—Nowre Bee-premt, £956—__——_ 
for the reinstatement of which policy an application has been made to the Com- 
pany dated the 10th day of June 19 «57 


Said amount is to be held by the undersigned until the Company shall have 
either approved or declined said application. If such application be approved by 
the Company during the life time of the Insured, this conditional receipt is to be 
exchanged for its receipt; otherwise said sum is to be returned in exchange for 
this conditional receipt. It is expressly understood and agreed that the receipt 
of the above amount by me is not the act of the Company and creates no liability 
whatsoever on the part of said Company until the application to reinstate the 
policy is approved by it. It is expressly stipulated that any check, draft, or 
money order accepted by me is subject to final payment in cash. If such check, 
draft, or money order is dishonored when presented for payment in due course 
of business, this receipt shall be null and void. 


Dated at | Washington, D. C. /s/ T. F. Barrett, Jr. 


this 10 dayof_ June 19 57 Agent at Washington, D. C. 


C 8397 Conditional Renewal Receipt in Matter of Reinstatement 


RECEIVED, the sum of Four Hundred and 00/100 Dollars from 
Philip S. Peyser - _ =stated to be the amount over-due 
Rove ber & Dec. 1336 : : 
and interest thereon) on Policy No. 1,620,159 issued by THE CONNECTICUT 
MUTUAL LIFE INSURANCE COMPANY of HARTFORD, CONN., upon the life of 
Theordore D. Peyser for the sum of $ 400.00 

for the reinstatement of which policy an application has been made to the Com- 
pany dated the 10th day of June 19. 57 


Said amount is'to be held by the undersigned until the Company shall have 
either approved or declined said application. If such application be approved by 
the Company during the life time of the Insured, this conditional receipt is to be 
exchanged for its receipt; otherwise said sum is to be returned in exchange for 
this conditional receipt. It is expressly understood and agreed that the receipt 
of the above amount by me is not the act of the Company and creates no liability 
whatsoever on the part of said Company until the application to reinstate the 
policy be approved by it. It is expressly stipulated that any check, draft, or 
money order accepted by me is subject to final payment in cash. If such check, 
draft, or money order is dishonored when presented for payment in due course 
of business, this receipt shall be null and void. 


Dated at Washington, D.C. /s/_T. F. Barrett Ir. 
this 10th __day of _June1957 Agent at_ Washington, D. C. 


[ Filed April 8, 1959] 
JUDGMENT ! 


The above-entitled action came on for trial without a jury before 
this Court on March 19, 1959, and after evidence was presented on be- 
half of all parties, was duly submitted for consideration and decision, 
and, on March 23, 1959, the Court, after due deliberation, issued its 
findings of fact and conclusions of law, and on the basis thereof directed 
the entry of a judgment on behalf of the defendant. 

NOW, THEREFORE, pursuant to the foregoing, it is determined 
by the Court that the plaintiffs take nothing by this action, and judgment 
is hereby entered for the defendant. | 
Dated, April 8, 1959 


/s/ Alexander Holtzoff 
Judge 


Seen: 


/s/ Robert E. Sher 
Attorney for Plaintiff Lucille L. Goldheim 


/s/ Henry S. Goodman 
Attorney for Plaintiff Security Bank 


/s/ Sol M, Alpher 
Attorney for Plaintiff Louis E. Spiegler 


[ Filed May 6, 1959] 
NOTICE OF APPEAL 


| 
Notice is hereby given this 6th day of May, 1959, that Lucille L. 
Goldheim, administratrix, plaintiff, hereby appeals to the United States 
Court of Appeals for the District of Columbia from the judgment| of this 
Court entered on the 8th day of April, 1959 in favor of Connecticut Mutual 
Life Insurance Company, defendant, against the plaintiffs. | 


/s/ James H, Heller 
Attorney for Plaintiff 
Lucille L. Goldheim, admx! 
1026 Woodward Bldg., Washington 5, D. C. 
| 
| 


[ Service] 


